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United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States 

for the District of Columbia. 

At Law No. 86497. 

United States of America, on the relation of John W. 

Cromwell, Ploinfiff, 

vs. 

Marion W.\de Doyle, President, Board of Education, Dis¬ 
trict of Columbia, Henry (tilligan, Vice-President, 
Board of Education, District of Columbia, Mary A. 
McNeill, J. Hayden Johnson, Leonore W. Smith, 
Ben.tamin L. Gaskins, George Whitewell, Rohert 
A. Maurer, and Henry I. Quinn, Members of the 
Board of Education, District of Columbia, Prank \V. 
Ballou, Superintendent of the Public Schools in the 
District of Columbia, and Garnet C. Wilkinson, First 
Assistant Superintendent, Public Schools in the Dis¬ 
trict of Columbia, Defendants. 


United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 
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1 Petition for Rule to Show Cause and Writ of 

Mandamus 

Filed October 31 1935 

In the Supreme Court of the District of Columbia 

Law’ No. 86497 

United States of America, on the relation of John W. 

Cromwell, Plaintiff, 

vs. 

Marion W/Uje Doyle, President, Board of Education, Dis¬ 
trict of Columbia, Henry Gilligan, Vice-President, 
Board of Education, District of Columbia, Mary A. 
McNeill, J. Hayden Johnson, Leonore W. Smith, 
Benjamin L. Gaskins, George M. White well, Rorert 
A. Maurer, and Henry I. Quinn, Members of the 
Board of Education, District of Columbia, Frank W. 
Ballou, Superintendent of the Public Schools in the 
District of Columbia, and Garnet C. Wilkinson, First 
Assistant Superintendent, Public Schools in the Dis¬ 
trict of Columbia, Defendants. 

The Petition of John AV. Cromwell respectfully show’s to 
the Court: 

1. That he is a citizen of the United States and a resi¬ 
dent of the District of Columbia and files this petition in 
his ow’n right. 

2. That the respondent, Marion Wade Doyle, Henry Gilli¬ 
gan, Mary A. McNeill, J. Hayden Johnson, Leonore AV. 
Smith, Benjamin L. Gaskins, George M. AATiitewell, Robert 
A. Maurer, and Henry I. Quinn, are citizens of the United 
States and residents of the District of Columbia, and con¬ 
stitute the Board of Education of the District of Columbia, 
and are sued as such. 

3. That the respondents, Frank W. Ballou, and 

2 Garnet C. AA'ilkinson are citizens of the United States 
and residents of the District of Columbia, and are 

Superintendent and First Assistant in charge of Colored 
Schools respectively of the Public Schools of the District 
of Columbia, and are sued as such. 

4. That under and by virtue of the Act of Congress, ap- 
prov’ed to wit, June 20, 1906, and hereafter referred to as 


U. S. EX EEL. .7. W. CROMWELL VS. DOYLE, ET AL. 3 

the Organic Law, the control of the Public Schools of the 
District of Columbia is vested in a Board of Education con¬ 
sisting of nine (9) members, who are appointed by the 
Supreme Court of the District of Columbia, that is the 
Chief Justice and the Associate Justices of the said Court. 

5. That heretofore, and before the filing of this petition 
the said Court, and Justices thereof, in conformity with 
said Organic Law, appointed the nine (9) respondents, 
hereinbefore named in Paragraph “2”, to membership on 
the said Board of Education, and said respondents, and 
each of them, accepted said appointment to membership on 
said Board of Education and at the time of the filing of 
this petition, are the duly and regularly appointed Board 
of Education of the District of Columbia. 

6. Under the said Organic Law, it is among other things 
provided that the said Board of Education shall appoint 
one (1) Superintendent for all the Public Schools of the 
District of Columbia, who shall have a seat in the said 
Board and the right to speak on all matters, but not the 
right to vote; and that the said Board of Education upon 
the written recommendation of the said Superintendent, 
shall appoint a First Assistant Superintendent in Charge 
of Colored Public Schools, who, under the direction of the 

said Superintendent of Schools, shall have sole 
3 charge of all teachers, classes, and Public Schools, 

in which colored children are taught. 

7. That under and by virtue of its authority in that be¬ 
half, as aforesaid, the said Board of Education, prior to 
the date of the filing of this Petition, appointed as Super¬ 
intendent for all Public Schools of the District of Colum¬ 
bia, the said Frank W. Ballou, named in Paragraph ‘‘3” 
hereof, who accepted said appointment, and assumed the 
said office as such SujTerintendent and who continuously 
since has been and now is Superintendent for all the Public 
Schools of the District of Columbia; and under and by 
virtue of said Organic Law, the said Board of Education, 
prior to the date of the filing of this Petition, appointed 
as First Assistant Superintendent in charge of Colored 
Schools for the District of Columbia, the said Garnet C. 
Wilkinson, named in Paragraph “3” hereof, who accepted 
said appointment and assumed said office and who continu¬ 
ously since has been and during ail the times mentioned 
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herein was and is now First Assistant in chai\i*:c of Colored 
Schools of the District of Columbia; and by virtue of the 
said Organic Law both of the persons referred to func¬ 
tioned in said respective capacities. 

S. In and by the Organic Law, befoi-e referred to, it is 
among other tilings, further jirovided that tlie said Board 
of Fdncation shall determine all questions of general ])olicy 
relating to the said Public Schools, shall determine the du¬ 
ties of the executive officers thereof, including the Super¬ 
intendent and First Assistant Superintendent in charge of 
(^olored School, and shall appoint and jiromote all teachers 
upon the written recommendation of said Superintendent, 
who, in making such recommendation is governed by the 
Pules, Regulations, and By-laws, adopted by the said Board 
of Plducation in relation thereto, as hereinafter set 
4 forth. 

9. That heretofore, and before the date of the 
liling of this Petition and pursuant to the authority con¬ 
tained in said Organic Law, the respondent members of the 
said Board of Education, or their predecessors in office 
adopted certain rules, known as “By-laws and Rules of the 
Board of Education of the District of Columbia”, herein¬ 
after referred to as the “Rules”, which said Rules, with 
such additions as the Board has duly adopted, were in force 
and effect at all times herein complained of and for a long 
time before and on the date of the filing of this Petition and 
remained continuously so in force and effect at and during 
all such times and are now the Rules governing the said 
Schools and the executive officers thereof, including the 
said Superintendent of Schools, and the said First Assis¬ 
tant Superintendent in charge of Colored Schools, and the 
decisions and deliberations of the respondents, when acting 
and functioning as members of the said Board of Educa¬ 
tion. 

10. That in defining the duties of said Superintendent, 
and said First Assistant Superintendent; and in the exer¬ 
cise of its power of appointment of all teachers in the 
Schools of the said District, under the authority of said 
Organic Law, as aforesaid, and in order to promote the best 
interest of said Schools and to provide a practicable and 
workable means and methods of making such appointments 
by said Board of Education and at the same time appoint 
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the most desirable and efficient persons available for such 
appointment and to limit, so far as practicable, any and all 
elements of favoritism, or discrimination in the making of 
same, the said Board of Education has included in the said 
Rules of the Board of Education as aforesaid certain pro¬ 
visions in relation to said appointment and has supple¬ 
mented same by certain written regulations and policies 
duly and formally adopted by said Board of Educa- 
5 tion, and hereinafter set forth, which said Rules, 
Regulations, and Policies, unless and until repealed, 
and so far as they are not inconsistent with Statutory Law, 
have the force and effect of law and are binding upon and 
control the respondents, in the appointment of teachers in 
the Schools of the District aforesaid. 

11. Petitioner sets forth that with a prospect of teaching 
in the said Public Schools of the District of Columbia, he 
early devoted himself to the field of mathematics and his 
scholastic attainments in this field may in a measure be evi¬ 
denced by the recital that at Dartmouth College, when a 
sophomore he was awarded the first prize in Mathematics; 
and there he received the Phi Beta Kappa scholarship 
award; and his work was of such calibre that after receiv¬ 
ing his A. B. degree he was awarded a fellowship for grad¬ 
uate work at Dartmouth and was apijointed Laboratory 
Assistant; and there eaiuied his degree of A. M. And again, 
in the summer of 1916 he went to the University of Chicago 
and pursued furthei- work in Mathematics. Thereafter and 
in to wit the year 1921 he was awarded from New Hamp¬ 
shire the degree of C. P. A., an outstanding degree in the 
field of Mathematics and allied subjects. Petitioner fur¬ 
ther sets forth that in the examination for appointment to 
the Public Schools of the District of Columbia he ranked 
No. 1 in the examination in Mathematics; and as a result 
of said examination he was appointed as a teacher in the 
Public Schools of the District of Columbia, and assigned 
first to the seventh grade and was thereafter transferred 
to the M Street High School. As a teacher in the Public 
Schools, petitioner, upon recommendation on the basis of 
superior work, took and passed the Group “B” salary ex¬ 
amination, which was not then a credentials examination, as 
at present, but rather was a written and oral examination 
ill the subjects of the candidate’s field and in educa- 
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6 tion. Petitioner sets forth further that for a long 
number of years prior to the time of his resignation 
from the Public School Svstem of the District of Columbia, 
which will be hereinafter more specifically referred to, he 
received uniformly high marks from his rating officials, 
])rincipals of M Street and Dunbar High Schools, having 
been marked “Excellent” consistently for a number of 
years. 

12. Petitioner sets forth that beginning wfith the school 
year 1930-31 he was offered a position as Controller at 
Howard University, and he conceived the idea that there 
was a greater field for service for him in his chosen field at 
Howard University, and having further acquainted him¬ 
self with the conditions of “Reappointment after Resigna¬ 
tion” as outlined in the Rules of the Board of Education 
of the Public Schools of the District of Columbia, he left 
his pension undisturbed in the School System, and tendered 
his resignation as a teacher in the Public Schools of the 
District of Columbia, which resignation was formally ac¬ 
cepted by the Board of Education, effective as of October 
31, 1930, as evidenced by the following communication ad¬ 
dressed to this petitioner: 

“November 10, 1930 

Mr. J. W. Cromwell, Jr., 

1815 Thirteenth Street, N. W., 

Washington, D. C. 

Dear Sir: 

You are hereby informed that the Board of Education 
at the meeting of November 5, 1930 took the following ac¬ 
tion: 

Mr. J. W. Cromwell 

Accept the resignation of Mr. J. W. Cromwell, Jr., 
teacher. Class 3B, Mathematics, Dunbar High School, Divi¬ 
sions 10-13, effective from and after —31, 1930. Salary 
$3200. 

Very truly yours. 

By Order of the Board: 

Harry 0. Hine, 

Secretary*^ 
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7 Petitioner sets forth further that after enj^aging 

in the work at Howard University for a year, decided 
that he would return to the position of a teacher rather 
than simply to be confined to the office and statistical angle 
which Howard University offered. Before resigning, how¬ 
ever, from Howard University, he reassured himself as to 
the Rules and ))recedents in the Public School System of 
the District of Columbia, and satisfied himself as to his pos¬ 
sibilities ; first, by a reference to the Rules as to reappoint¬ 
ment which he found to be as follows: and which said Rule 
was tiien and is now an operative and controlling Rule of 
the Board of Education; 

“Reappointments after Resignation. 

Sec. 5. 1. A former teacher in the Washington schools 
who has resigned for reasons satisfactory to the superin¬ 
tendent of school may be reinstated except as herein pro¬ 
vided without an examination if he is within the age re¬ 
quirement, if his previous rating was “Excellent”, and if 
not more than five years have elapsed since his resigna¬ 
tion”. 

And he did further find, as to the order of making ap¬ 
pointments, that the Revised Rules read as follows: 

“Chapter X, Section I, Paragraph II. The order of mak¬ 
ing appointments of teachers to positions in junior high 
schools, senior high schools, and Normal Schools shall be 
as follows; 

First: Teachers whose 2 )eriod of probationary appoint¬ 
ment has expired and whose service while on probation has 
been satisfactory. 

Second: Teachers eligible to reinstatement from leave 
of absence. 

Third: Former teacher who have previously resigned 
from the Washington schools, who are eligible under these 
Rules. 

Fourth: Persons on eligible lists as a result of passing 
competitive examination. ’ ’ 

The petitioner, however, to make assurance doubly sure 
and to avoid the possibility of running into any type of diffi¬ 
culty, after resignation from the position he was then hold¬ 
ing, took the additional precaution of sending to Mr. 
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8 Garnet C. Wilkinson, First Assistant Superintendent 
in charge of Colored Schools, by his, the petitioner ’s 
sister; Dr. Otelia Cromwell, herself a teacher in the Public 
School System, for‘an interpretation under the Rules as to 
the policy of the Board of Education concerning the reap¬ 
pointment of teachers applying within a period of five (5) 
years after resignation, and petitioner is informed by his 
said sister and therefore avers that Mr. Wilkinson, in to 
wit May or June 1931, and advised that “provided that 
there were no applications for reinstatement on file from 
teachers in the same class, who had been out on maternity 
leave, the teacher applying for reappointment after resig¬ 
nation was automatically reappointed, in case of vacancy 
in his class if he had a rating of “Excellent”. Upon being 
advised that the inquiry was being made at his instance, 
petitioner’s sister, was first advised by Mr. Wilkinson, as 
she reports and as I do accordingly aver: “All your brother 
has to do is to send in his application, and his reappoint¬ 
ment will be made automatically at the time of the first va¬ 
cancy”. Petitioner, upon inquiry, did further ascertain 
that in no instance where an eligible y)erson had made such 
application had there been a failure of appointment; but 
that to the contrary at that time, at least, in one specific in¬ 
stance, the Board of Education had waived its Rules to ac¬ 
complish such a reappointment, as shown by a perusal of 
the Minutes of the Board of Education, in its Ninth meet¬ 
ing, November 19, 1930, where the recitals were as follows: 

“Miss A. Florence Maitland” 

“The Board approved the report given below of the 
Board of Education’s Board of Examiners, noting that it 
carried a waiver of the rules. 

9 “This is to certify that Miss A. Florence Maitland, 

who requests reinstatement as a teacher of atypical 
work in the elementary schools, lA salary, public schools 
of the District of Columbia, Divisions 1-9, can meet the re- 
qi(}rr»irnfs srt for fmch rehistatemeni without examina¬ 
tion, except that her last rating previous to resignatmion 
was not “Excellent. 

At the present time there is no rated list of eligibles for 
such positions, and Miss Maitland’s qualifications are far 
superior to the qualifications of any other person known 
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to be available for the position of teacher of atypical chil¬ 
dren in the 'Weightinan School for Crippled Children. 

The Board of Examiners, therefore, recommend that the 
eligibilty requirements as to previous rating be waived in 
Miss Maitland’s case, and that she stand approved for rein¬ 
statement without examination. (Underscore ours)”. 

Confident of his ability in the pi-emises; mindful of his 
measuring up to and even going l)eyond the outlined quali¬ 
fications for reappointment to the Public School System; 
assured by the unequivocal interpretation of the Rules by 
the First Assistant in cliarge of Colored Schools, Mr. Garnet 
(’. Wilkinson; and fortified by the precedent in the actions 
of the Board of Flducation, in even waiving its own Rules 
to cover a teacher, whose special qualifications in her field 
seemed to warrant it, the petitioner gave proper notice to 
Howard University, and tendered his resignation. 

Thereafter, and on to wit, June 21, 1931, in keeping with 
the Rules of the Board of Education in such cases made 
and provided, and in keeping with the aforementioned sug¬ 
gestion of the First Assistant Superintendent in charge of 
Public Schools, on to wit June 21, 1931, petitioner applied 
for reappointment as a teacher in the Public Schools of the 
District of Columbia, in the form of a letter addressed to 
Mr. Garnet C. Wilkinson a copy of which is here set forth: 

Quoted: 

“June 21, 1931 

Mr. G. C. Wilkinson, 

P''irst Assistant Superintendent, 

Public Schools of the District of Columbia, 

Franklin Administration Building, 

Washington, D. C. 

.My dear Mr. Wilkinson: 

I hereby apply for reappointment as teacher in 
10 the senior High Schools of Washington, the position 
which I resigned last October. I am applying for 
reappointment as teacher of Mathematics, German, or 
Bookkeeping, my credentials showing that I meet the re¬ 
quirements for such reappointment: namely: 

I. I am applying within the five-year period. 

II. I was rated “Excellent” as a teacher. 

III. I hold certificates as follows: 
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The certificate to teach mathematics received because I 
passed the written and oral examinations in Mathematics 
and education as given by the Board of Education in 1907 
for Class VI A. 

The certificate to teach German received because I passed 
the written and oral examinations in German and educa¬ 
tion in 1907. 

The certificate to teach bookkeeping because I passed the 
V"! B examination in Accounting in 1921. When I took the 
Group B examination, the examination was not a credential 
examination but a traditional examination on the content 
of the candidate’s subject and in education. 

I trust that this application will meet your approval. 

Very truly yours,” 

John W. Cromwell” 

With the application thus on file, petitioner was subse¬ 
quently in receipt of the following communication from the 
Office of the First Assistant Superintendent. 

“July 22, 1932 

Mr. J. W. Cromwell, 

1815 Thirteenth Street, N. W., 

Washington, D. C. 

My dear Mr. Cromwell: 

The purpose of this letter is to inform you that I expect 
to place your name before the Superintendent of Schools 
for reappointment effective September, 1932. 

It is my hope that the Superintendent will recommend 
Board action on your nomination at the earliest possible 
moment. The action of the Board of Education will be sub¬ 
ject to the provisions of the Economy Bill in regard 
11 to salaries in the departments of the Federal Gov¬ 
ernment and in the District of Columbia. The 
amount of salary and regulations of employment will also 
be dependent upon the provisions of the Economy Bill. 

The legislation generally known as the “Economy Bill” 
made certain provisions in regard to all employees of the 
Federal Government and the District of Columbia. The 
salary provisions, in so far as school teachers are con¬ 
cerned, required a deduction of 8 1/3% from each teacher’s 
salary. This will apply to all persons now in the service 
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and all persons employed durinj;: the fiscal year ending July 
1, 1933. A further provision forbids the filling of any 
vacancy which may exist on July 1, 1932 or which may 
occur between July 1, 1932, and July 1, 1933 until a formal 
;ipi)lication to fill such vacancy shall be presented through 
the designated channels to the President of the United 
States and receive his approval. 

The last provision makes it necessary for the school au¬ 
thorities to present through the designated channels to the 
President of the United States a request for permission to 
fill such vacancies. Our request for this permission is now 
being forwarded to the President and it is our confident 
hope that we shall receive authorization to fill these vacan¬ 
cies at an early date. Just as soon as this authorization is 
received, I shall immediatelv communicate with vou con- 
firming this offer of a jmsition in the schools of the District 
of Columbia. I do not feel that we shall have any difficulty, 
but this procedure will cause a slight delay. 

It is necessary that this office have immediate reply as 
to whether or not you will be available for appointment 
under the salary conditions stated above. 

Yours sincerely, 

G. C. Wilkinson 

First Assistant Superintendent of Schools"^ 

12 And to this communication petitioner made the 
following response: 

“1815 13th Street, 
Washington, D. C., 
July 28, 1932. 

Mr. Garnet C. Wilkinson, 

First Assistant Superintendent, 

Washington Public Schools, 

Washington, D. C. 

My dear Mr. Wilkinson: 

I received your letter today telling me of your intention 
lo recommend me for rea])pointment effective September 
1, 1932. I certainly thank you for the interest you have 
shown in my behalf and I assure you I shall be available in 
spite of the salary cut. 
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If possible I should appreciate an early notice of my re¬ 
appointment in order that I may make proper provisions 
for leaving my present position. 

Very truly yours, 

John W. from well" 

'Which communication was in turn followed by one dated 
August 1, 1932, of the following tenor: 

“August 1, 1932. 

Mr. J. W. Cromwell, 

1815 Thirteenth Street, N. W., 

Washington, D. C. 

My dear Mr. Cromwell: 

This office has just received word that the President of 
the United States is withholding for the time being his 
approval of our recommendation for the filling of the posi¬ 
tion at the Cardozo High School to which we recentlv ad- 
vised you that we hoped to recommend you. Under the 
circumstances this office cannot recommend you for ap¬ 
pointment in September, 1932. 

The chances are that this question will again arise when 
the Business High School property on Rhode Island Ave¬ 
nue is made ready for occupancy by the Cardozo High 
School organization. 

Yours sincerely, 

G. C. Wilkinson” 

Thereafter and on to wit October 10, 1932, Mr. Wilkin¬ 
son again addressed the petitioner, as follows: 

13 “October 10th, 1932 

Mr. John W. Cromwell, 

1815 13th Street, N. W., 

Washington, D. C. 

My dear Mr. Cromwell: 

This is to advise you that this office is requesting permis¬ 
sion of the President of the United States to fill the position 
in the Mathematics Department of the high schools of Divi¬ 
sions 10-13, effective on the date such authorization by 
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him is given. We expect to hear from him on this request 
within the next ten days. 

The records of this office show that you are No. 1 on the 
eligible list to teach mathematics. Should the President 
of the United States authorize the use of the salary for this 
purpose, an offer of appointment will be made to you. 

In this connection your attention is invited to the deci¬ 
sion of the (’omi)troller of the (''urrency, that the return to 
service of a former teacher who resigned is a new appoint¬ 
ment, and that in such case, for payroll ymrposes, we are 
governed by the rules jiertaining to new appointments; i. e. 
placement of $100 per year for each year of prior service 
not to exceed five yeai's in the ease of senior high school 
teachers. This means in your case that your beginning 
salary will be $2300 per year. 

I am sending vou this information so that vou mav not 
be in position to advise us whether or not you will accejot 
an offer made under the foregoing terms. 

Very sincerely yours, 

G. C. Wilkinson 

First Assisfcivt Si(perivtetidnif of Schools 

And to this communication, petitioner made the follow’- 
ing reply: 

“October 25, 1932, 

Mr. Garnet C. Wilkinson 

First Assistant Superintendent of Schools, 

Franklin Administration Building, 

Thirteen and K Streets, 

Washington, D. C. 

My dear Mr. Wilkinson: 

T wish to thank you for your offer of appointment as 
teacher of Mathematics at Dunbar High School. Inasmuch 
as it is inconvenient for me to rei)ort under several months, 
I therefore waive this appointment or any similar one com¬ 
ing during this semester. 

With the com])troller’s ruling I am not at all satisfied and 
in case of reappointment I would be sure to test it. 
14 An interesting problem would arise if after serving 
six years I should again be recommended foi* promo¬ 
tion to Group B; if required to take an examination, this 
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would seem a violation ot* the rule on reinstatement; if pro¬ 
moted without examination, this would seem an admission 
of error in my proposed placement. 

I am confident vou and other officials are anxious that 
no injustice be done and therefore sugg:est that I be ap¬ 
pointed to Miner (’ollege as assistant jn-ofessor which 

would secure me mv former salary and be detailed either 

» * 

as teacher in Dunbar or assigned to your office as statistical 
assistant for I am sure you could use one. 

Thanking you again for your interest, 1 am. 

Yours sincerely, 

John \V. Cromwell” 

This series of communications was finally consummated 
in a specific offer and acce])tance as shown by the communi¬ 
cation of the 3rd of February, 1933, from tlie First Assis¬ 
tant in charge of Public Schools for colored, and peti¬ 
tioner’s answer of the 6th of February, 1933. A reference 
to these communications will show that at the time referred 
to there was a cou])ling of all of the elements that would re¬ 
quire the appointment of this petitioner. The permission 
of the President under such conditions is a mere matter of 
routine, says the })etitioncr, and the fact of the appoint¬ 
ment not being made can only be attributed to arbitrary 
action or lack of action on the part of those in the School 
System, chargeable with the cariying forward of this mat¬ 
ter of reappointment. The above mentioned contract, made 
and consummated, is revealed in the said following com¬ 
munications : 

First, the letter from Mr. Wilkinson: 

“February third, 1933. 

Mr. John W. Cromwell, 

Howard University, 

Washington, D. C. 

My dear Mr. Cromwell: 

This is to advise you that this office is requesting 
15 permission of the President of the United States to 
fill a position in the mathematics department at the 
Dunbar High School, effective on or about February 13, 
1933. We expect to hear from the President on or about 
February 13, 1933. 
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The records of this office show that you are No. 1 on the 
eligible list to teach mathematics. This office has the honor 
to offer you this ai)pointmeiit, i)r()vided the President of the 
United States authorizes the use of the salary for this pur¬ 
pose. 

Under the policy of the Board of Education and in keep¬ 
ing with the precedents already established, you would be 
placed at a salary of $2300 per year. 

Please advise this office whether or not you accept this 
offer under the conditions herein imposed, to wit: the au¬ 
thorization of the President, and the annual salaiy of 
$2300. Please advise this office also the date on which we 
might expect you to report for duty. 

Very sincerely, 

G. C. Wilkinson 

First Assistant Superintendefit of Schools/' 

And, the reply from this petitioner: 

“February 6, 1933. 

Mr. Garnet C. Wilkinson, 

First Assistant Superintendent, 

Public Schools, D. C. 

My dear .Mr. Winkinson: 

Your letter of February third, 19.33 offering me a posi¬ 
tion in the mathematics department at the Dunbar High 
School at a salary of $2300 per year, has been received. 

In answer I wish to say that I accept this offer, subject to 
the conditional authorization of the President, and will be 
able to report for duty March 1, 1933. 

Thanking you for your interest, I am. 

Very truly yours, 

John W. Cromwell” 

13. This petitioner sets forth that subsequent to the 
offer and acceptance here set forth he was summoned to 
the Franklin Scliool by Mr. Garnet C. Wilkinson and there 
was advised by him that there had been some question 
raised by members of the Board of Education as to 
16 his attitude toward the filing of a suit implied in his 
letter of October 25, 1932, in which petitioner had 
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objected to his proposed placement in a lower salary group. 
Petitioner at that time called Mr. AVilkinson’s attention to 
the fact that in his letter of February 6, 1933 he had spe¬ 
cifically accejjted the salary placement and assured him 
that he had no intention of filing suit, expressing his only 
desire as being that the Comptroller be asked to review the 
case; and commented on the fact that certainly no brief 
could be held against one for appealing to the proper au¬ 
thorities for any right to which one felt oneself entitled; 
and that surely with a specific statement from him that he 
would not sue the Board of Education no further discussion 
would seem to need to be had about this matter and that 
surely this should be no part of the consideration as to his 
reappointment. In this connection Mr. W ilkinson stated 
that the Rules of the Board of Education use the word 
“mav” in connection with the reinstatement of teachers 
but that the courts had construed the “may” to mean 
“shall”; and he stated that the positive act of placing peti¬ 
tioner’s name on the eligible list, from which appointments 
are mandatory, seemed in his oi)inion to have created a 
vested right in petitioner’s favor. Petitioner was then ad¬ 
vised that he would be later called in for a conference with 
Dr. Ballou and Mr. W^ilkinson. In keeping with this sug¬ 
gestion, on to wit, March 20, 1933, accompanied by his sis¬ 
ter, Dr. Otelia Cromwell, petitioner went to Franklin School 
to confer with Doctor Ballou and Mr. Wilkinson. Because 
of repeated interrogatories addressed to the petitioner as 
to why he wanted his sister present, she voluntarily with¬ 
drew. The gist of the conversation then centered around 
the three questions: Do you intend to sue the Board of 
Education? Do you intend to ask the Comptroller for a 
review? Do you intend to ask the Board of Education to 
ask the Comptroller to review the case? Petitioner 
17 replied to this that in returning to the School System 
he did not with to antagonize the School Board and 
did not intend to contest the salary placement, and at which 
time he also requested placement at the Miner’s Teachers’ 
(’ollege. Dr. Ballou nevertheless took the position that 
while petitioner was admittedly an excellept classroom 
teacher that he. Dr. Ballou, was concerned because peti¬ 
tioner was rei)utod for making caustic criticisms of the 
school policies, this being a purely general accusation, with 
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110 specific word of reference. This petitioner sets forth 
that aiiiiarently because of the thought of the Superinten¬ 
dent of Scliools in this regard, without substantiation or 
corroboration, and without foundation in fact, the Superin¬ 
tendent of Schools, himself arbiti*arily and through others 
acting at his instance or behest, violated the terms of the 
contract created by the offer of the position from Mr. Wil¬ 
kinson, the properly constituted authority and the agent 
for the Board of Education in this regard, and the accep¬ 
tance by this petitioner, coupled with the approval of the 
reajipointment by the President of the United States, ren¬ 
dering complete the aforementioned contract and binding 
each of the defendants to such particijiation in the consum¬ 
mation of that contract as he or they are called upon to 
exercise under the aforementioned Rules and Organic Law 
of the said Board of Education; the petitioner was accord¬ 
ingly not appointed to fill the vacancy then admittedly ex¬ 
isting and the said position was improperly and arbitrarily 
closed out and no appointment made. 

14. Petitioner further sets forth that the arbitrary, un¬ 
licensed, and unwarranted discrimination against him was 
and is jicrsisted in to the extent that the veiy letter and 
s])irit of the Rules of the Board of Education have been 
violated and systematic manoeuvering has been engaged 
in, through the colluding and agreeing of the Super- 
18 intendent of Schools and the First Assistant Super¬ 
intendent in charge of Colored Schools, to which said 
actions the Board of Education has lent itself, either being 
advised of the facts, or being in such position as they 
should be i)roperly so advised, which has resulted in pre¬ 
venting petitioner's reappointment. In support of this 
statement i)etitiouer sets forth that since the time of his 
apjjlication for reappointment, on at least two (2) occa¬ 
sions, other than the instance of the actual contractual offer 
and acceptance of his reappointment to the Public Schools 
of the District of Columbia, vacancies have existed in the 
System in positions for which the })etitioner was eligible 
and to which under the Rules he should have automatically 
been appointed, to which end Ihe defendants and each of 
them was charged with a specific duty under the Rules of 
the Board of Education. Specifically in this regard peti¬ 
tioner sets forth that a vacancy occurred in 8A Mathe- 
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matics at Armstronj^ School and on to wit November 
lo, 1933, one C. F. Holmes, under what was termed a “tem¬ 
porary appointment” was appointed to fill this vacancy; 
and this so-called temporary api)ointinent was renewed on 
January 10, 1934, and was again renewed on May 2, 1934, 
and this position was finally filled by the reinstatement 
from a maternity leave of Mrs. G. W. Fairley, nee Gladys 
Wilkinson. Petitioner sets forth that during this entire 
period of time he was eligible and available for appoint¬ 
ment and futher sets forth that a temporary appointment 
under these conditions was illegal and out of accord with 
the Rules of the Board of Kducation and was jmrely dis¬ 
criminatory and was made with the apparent intent of 
keeping the ijlace available until such time as the afore¬ 
mentioned Gladys Wilkinson Fairley would be in a posi¬ 
tion to urge her reapi)oin1nient by reason of the preference 
given her under the Rules as one returning from a 
19 maternity leave. This petitioner sets forth that 
immediately the vacancy existed a regular and not 
a temporary api)ointment should have been made by the 
defendants, the membei-s of the Board of Education, and 
should have been recommended by the defendants. Dr. 
Ballou and Mr. Wilkinson; and in this connection peti¬ 
tioner invokes the Rules and practice to the effect that tem- 
l)orary appointments are made (a) when there is no list of 
candidates qualified for regular or jn-obationary service, 
and (b) when the position is of temporary duration. Peti¬ 
tioner avers that neither of these conditions existed in that, 
as set forth, he was available from the regular list and 
further the j)ositions, allegedly temporarily filled were not 
of temporary but of permanent duration; the temporary 
filling of said positions being nothing other than a cam¬ 
ouflaged method of keei)ing open the position for one to 
whom ])i-eference was desired to i)e given and discrim¬ 
inating against this petitioner, who in spite of qualifications 
and of years of satisfactoiy service seemed to have fallen 
heir to the unfortunate i)Osition of being in the arbitrary 
had graces of the Sujierintendent of Schools, which was 
tantamount to an Impossibility of reap])ointment-qualifica- 
tions, eligibility, service, and all other things to the con- 
l ra ry notwithstanding. 
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15. Petitioner sots forth that a repetition of this dis¬ 
criminatory procedure aj>’ainst this petitioner evidenced 
itself wlien anotlier vacancy occurred in .3A Mathematics 
at ^Miner’s Teacliers’ College, created by the retirement of 
Mrs. Rachael Cny M.'ore, on to wit, Xovoinber 80, 1934, 
which said vacancy was first filled (n» December 12, 1934, 
by one A. II. Brown, as an alleged “temporary appoint¬ 
ment”, and this appointment was renewed on iMarch 6, 
1935, and again on June 12, 1935, and again in September, 
1935; and was finally filled by the pi-omotion of one Mrs. 
Irene Miller Reid, on to wit (Iclober 2, 1935; and this peti¬ 
tioner sets forth that here again was an instance 

20 when a temporaiy appointment was recommended 
by the School officials named as defendants herein, 
and accomplished by the vote of the defendant Board of 
Pdneation; and same was not jnstified by reason of the 
fact of petitioner’s eligibility and availability and the 
furthei- fact that the vacancy was of j)ermanent and not of 
temporary duration, as the manner of its ultimate filling 
evidenced. 

16. And the ])etitioner further states that his eligibility 
and availai)iiity have been constantly before the proper 
authorities and the discrimination against him has been de¬ 
signed and deliberate and he states in this I'egard that 
something of the attitude of the School officials toward him 
may be further shown from the fact that on to wit Sei)tem- 
ber 2S, 1935, through his counsel, he addressed to the Board 
of Education, through the First Assistant Superintendent 
in charge of Coloi-ed Schools, the following communication: 

“Sejdember 28, 1935. 

The Board of Education, 

Franklin Administration Building, 

Washington, D. C. 

Attention of Mr. Garnet C. Wilkinson: 

Dear Sir; 

This office has been retained bv Mr. John W. Cromwell 

« 

to call to the attention of the Board the eligibility and avail¬ 
ability of Mr. Cromwell for reappointment as teacher of 
mathematics in the Public School System of the District 
of Columbia. It is our understanding that there is a 
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vacancy in this field and than an appointment is scheduled 
soon to be made. 

As to Mr. (h-omwell’s fitness and qualifications the rec¬ 
ords of vour office will themselves doubtless attest and will 

ft 

show that Mr. Cromwell has received the degrees of A. B. 
and A. .M. and also has the distinction of being a certified 
public accountant. Your record will further bear out the 
fact that at the time of his connection with the School 
System Mr. (h-omwell was in the Grouj) B. salary class 
which rating was obtained by him as a result of written 
and oral examinations in the subje<*ts of his field and in 
education. It is further to l)e noted that the Principals of 
Dunbar High School where Mr. Cromwell was employed 
gave him uniformly high ratings. In other words it is my 
fliought that Mr. Cromwell is not only eligible for this po¬ 
sition but that his uni(iue qualifications will without 
21 doubt recommend him to the Board of Education to 
fill this vacancy. 

We shall greatly appreciate a word verifying the sug¬ 
gestions of this conununication as to the ap])ointment 
which is about to be made and also as to the attitude of the 
Board in the matter of Mr. Cromwell’s reappointment. 

Awaiting and soliciting your early response, we are, 

Verv trulv vours, 

(’obb. Howard, and Hayes 
Bv: George E. C. Haves” 

Petitioner states that on a subse<iuent day, when the Board 
of Education was meeting, his counsel was advised by Mr. 
Garnet C. Wilkinson, as he is informed, that the letter had 
been turned over to Dr. Ballou, tlie Suiierintendent of Pub¬ 
lic Schools and that in all likelihood it would be called to 
the attention of the Board of Education in the meeting 
then about to be held. Petitioner avers however, upon 
his advice and belief that the said communication not 
only was not brought to the attention of the Board of Ed¬ 
ucation, to which it was addressed on the occasion of the 
meeting referred to, but the promotion of Mrs. Reid having 
been authorized in the meantime, another meeting of the 
Board of Education has been held and this communication 
has still not been brought to the attention of the Board, 
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which is ])erhai)s particularly significant in view of the 
fact that the five (5) yeai’s within which a))plication can 
be properly made expire for this petitioner on the 31st of 
October 1935. The situation created by the foregoing 
amounts to the fact that since to wit the 6th day of Febru¬ 
ary, 1935, the petitioner has been deprived of a position 
to which he was legally entitled, and has consequently been 
deprived of the remunei’ation to which he would have been 
entitled had he been appointed as he properly should. 
AVherefore, the ))remises considered, and no other ade¬ 
quate remedy being available, jjetitioner prays that 
22 a AVi’it of Mandamus may issue to the respondents 
and each of them, demanding them to reappoint 
petitioner as a teachei’ of Miithematics in the Public School 
System and furthei- demanding that the said Board of 
Fducation a])])oint the ]x*titioner as a teacher in the Public 
Schools of the District of (’olmnbia, effective as of the 6th 
day of Februaiw, 1933, in the field of Mathematics, at which 
time a contractual relationshij) was then created between 
the plaintiff and the Board of Education by reason of the 
action of the aforementioned Garnet C. Wilkinson, the 
First Assistant Superintendent in charge of Colored 
Schools, the person duly authorized in such cases, and at 
which said time a vacancy actually existed to which the 
petitioner was entitled to be appointed, which said con¬ 
tractual relationshi]) was broken by the defendant School 
officials and the defendant Board of Educiition; and since 
which time on the occasions outlined in this Petition vacan¬ 
cies occurred in the Public Schools of the District of Co¬ 
lumbia which the petitioner was entitled to fill; and that 
the petitioner be given an award and judgment for the 
salary over the period of time from the date when he was 
entitled to have been reappointed; and at that time all 
necessary Orders may be made or i)i*oceedings had. 

John W. Cromwell 
Petitioner 

Cobb, Howard, and Hayes, 

Attorneys for Petitioner. 

James A. Cobb 
Perrv W. Howard 
George E. C. Hayes 
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District of Columbia, ss: 

I, John W. (^roniwoll. beiiii;- lirst duly sworn, according 
to law, on oatli, depose and say: tliat T have read the afore¬ 
going and annexed Petition by me su])scribed, and know the 
contents tliereof; tliat tlie statements of fact therein 
-b made as of my personal knowledge ai-e true and 
those made upon information and belief, I believe 
to be true. 

JOHN AV. (CROMWELL 
Petitioner 


Sni)scribed and sworn to before me this .‘Ust day of Oc¬ 
tober, 19.‘kD. 


(ISeal) 


.\r(iUSTUS AV. GRAA', 
Notary Public, D. C. 


^lusircr to Petition for Pule to Sboir Cause and Writ of 

Mandamus. 

Filed November 15 1955 

Now come the (hd’endants. Marion AVade Dovle, llenrv 
(Jilligan, Mary A. McNeill, .J. Hayden Johnson, Leonore AA". 
Smith. Benjamin L. (laskins, George M. AAJiitewell, Robert 
A. Maurer and Henry I. Quinn, members of the Board of 
Fducation of the District of (’olumbia, Frank A\’. Ballou, 
Su])erintendent of Scl’ools for the District of ('olumbia 
and Garnet i\ AVilkinson, First Assistant Superintendent 
in charge of (’olored Schools of the District of C’olumbia, 
j'.nd for answer to the petition for mandamus filed herein 
and to the rule to show cause issued thereon, show to the 
court as follows: 

1. Answering paragraph 1 of said i)etition, defendants 
admit the allegations contained therein. 

2. Answering i)aragraph 2 of said i)etition, defendants 
admit the allegations contained tlierein. 

3. Answering i)aragrai)h .3 of said petition, defendants 
admit the allegations contained therein. 

4. Answerijig i)ai-agrap}i 4 of said petition, defendants 
admit the allegations contained therein. 
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o. Answering paragraph 5 of said petition, defendants 
admit the allegations contained therein. 

24 6. Answering paragraph 6 of said petition, de¬ 
fendants admit the allegations contained therein. 

7. Answering paragraph 7 of said petition, defendants 
admit the allegations contained therein. 

8. Answering paragraj)!! 8 of said ))etition, defendants 
admit the allegations contained therein. 

1). Answering ])aragi-aph 9 of said i)etition, defendants 
admit the allegations contained therein. 

U). Answering paragrai)h 10 of said i)etition, defend¬ 
ants admit the allegations contained therein. 

11. Answering i)aragraph 11 of said petition, defend¬ 
ants admit the allegations contained therein. 

12. Answering paragraph 12 of said ])etition, defendants 
admit plaintiff resigned his position in colored high schools 
on October .’>1, 1930, and that he ap])lied for rea]jpointment 
after resignation on June 21, 1931; defendants admit that 
('hapter X, Sec. .) of the rules of the Board of Education 
j)rovides conditions upon which reappointment after resig¬ 
nation shall be made and for greater accuracy refer to said 
i-ules; defendants admit the Board of Education waived its 
rules and reai)pointed A. Florence Maitland to a position 
of teacher in the Weightman School for Ci-ippled children; 
defendants admit correspondence set forth in said para¬ 
graph but aver that ])laintiff omitted his letter dated Oc¬ 
tober 14, 1932, addressed to Mr. Wilkinson and the reply 
thereto; defendant Garnet (,'. Mllkinson denies he told 
plaintiff’s sister that plaintiff’s ai)pointment would be 
automatic or automatically made; defendants deny that 
the obtaining of ])ermission of the President of the United 
States to use the salary to fill said position was a matter of 
routine, as will hereinafter more fully ap])ear; the defend¬ 
ants each and all deny they acted arbitrarily or failed to 
act; defendants deny that i)laintiff has accepted the offer 

of Februarv 3, 1933; defendants denv each and everv 

25 other allegation in said i)aragraph not hereinbefore 
s])ecifically admitted. 

13. Answering paragraph 13 of said petition, defendant 
GariK't (’. Wilkinson denies he told plaintiff’s sister that 
tlu' courts had construed the word “may” to mean 
“shall’’, and on the contrary avers he insisted that it had 
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always been interpreted in the permissive sense; defend¬ 
ants deny ])lac*in«;: of plaintitT's name on eligible list by the 
Assistant Superintendent in charge of Colored Schools 
made his aj)})ointment mandatory, and in this connection 
refer and invite attention to the Act of Congress ap])roved 
June 20, 190(), and Article V, Sec. 4 of the Rules of the 
Hoard of Education: defendants deny ])lacing ))laintiff’s 
name on the eligible list created a vested right, and de¬ 
fendant Wilkinson denies he made such statement and 
avers he explained that ])lacing the plaintiff’s name on said 
list by him was not the act of the Board of Education; de¬ 
fendants deny each and every other allegation in said par¬ 
agraph not hereinbefore specifically admitted. 

14. Answering paragraph 14 of said ]jetition, defendants 
admit .Mr. C. F. Holmes and .Mrs. G. W. Fairlev were 
apj)<)inted and reinstated i-espectively as alleged; defend¬ 
ants each and all specifically deny the allegation they acted 
with arbitrary, unlicensed and unwai-ranted discrimina¬ 
tion against the ))laintifr, and further deny that they acted 
arbitrary in any sense or discriminated against the plain¬ 
tiff in any particular; defendants deny each and every 
other allegation in said i)aragraph not hereinbefore 
specifically admitted. 

15. Answering ]jaragraph 15 of said petition, defendants 
admit .Mr. A. II. Brown and Mrs. Irene Miller Reid were 
appointed and j)romoted respectively as alleged, but deny 
that plaintiff was eligible for api)ointment to Miner’s 

Teachers’ C’ollege, and aver that said appointments 
2(1 to Miner’s Teachers’ (’ollege are filled from a com- 

petitive examination, and in this particular, appli¬ 
cation and certification of credits and (jualifications were 
iv(]uired to be filed in the Office of the Board of Examiners, 
Room 209, kh-anklin Administration Building, 13th and K 
Streets, X. W., before 12:30 P. .M. Saturday, March 2, 1935, 
which the plaintiff did not do. Defendants deny each and 
every other allegation contained in .said paragraph not 
hereinbefore sjjccifically admitted. 

10. Answering paragraph 16 of said petition, defendants 
deny plaintiff’s eligibility and availability have been con¬ 
stantly befoi-e the Board of Education, and on the contrary 
aver the true fact to be that the plaintiff has not been 
eligible for reappointment after resignation since the Order 
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of the Board of Education adoj^tod and passed April 26, 
1933, as follows: 

"Pi'rsomucl • * * * * * 

1. The case of Mr. ('roiitwcll. The report that follows 
was approved by the Boaixl, with Mrs. McNeill and Mr. 
Gilligan votinu' ‘No’. 

April 26, 1933. 

To tlie Board of Education 
of the District of (’olunil)ia. 

Ladies and Gentlemen: 

After consultation with the lT*i’sonnel Committee and 
other members of the Board of Education, after a con¬ 
ference with the applicant ))articlpated In also by First 
Assistant Superintendent IViiklnson, and In view of other 
{)ertinent facts and considerations, the Superintendent has 
reached the conclusion that the reinstatement of Mr. John 
W. Cromwell as a teacher In the hi,i'll schools of Divisions 
X-XIll Is not in the public interest. Accordingly, the 
Superintendent does not contemplate recommending the 
reinstatement of Mr. Cromwell. 

Respectfully submitted, 

(Signed) 

FRANK W. BALLOU, 
S}(})('riu1 endent of Scho(ds. 

(Signed) J. HAYDEN JOHNSON 
(Signed) GEO. M. WHITWELL, 

Personnel Coinmiiiee ’ 

27 and said j)lalntiff not having qualilied by exam- 
inatimi was not and has not been eligible for 
api)ointment to any position in the colored high schools, by 
reason of said oi'dei' since April 26, 1933; defendants deny 
they have discriminated against the jjlaintiff. Defendant 
Wilkinson admits receipt of letter referred to in said para- 
grai)h and admits he forwarded same to the Superin¬ 
tendent of Scliools, but is informed and believes that said 
lettei' was not considered by the Board of Education by 
I’cason of the said order of April 26, 1933 of said Board 
hei-einbefore (pioled. Defendants deny each and every 
other allegation contained in said j)aragraph not herein¬ 
before specifically admitted. 
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Further answering .said petition the defendants aver 
that John W. Cromwell, Jr. resiij;nod a.s a teacher in the 
public high schools of the District of Columbia on, to wit, 
October 31, 1930 and filed an application for reappoint¬ 
ment after resignation on, to wil, June 21, 1931. On July 
22. 1932 the Assistant Su))erintendent in charge of Colored 
.Schools notified plaintiff that he expected to x)lace his name 
before the Superintendent of Schools for reai)pointment 
after resignation effective September 1, 19.32 “with the 
liope that the Sui)erintendent will recommend board action 
on his nomination at the earliest jmssible moment.” This 
communication contained reference to the Economy Act 
and recpiested a rej)ly advising whether or not he would be 
available for reappointment under the terms of said Econ¬ 
omy Act. Under date of July 26, 1932 plaintiff advised 
his willingness to acx'ept and availability for appointment 
*‘in spite of salary cut.” However, the Board of Education 
was advised that the President of the United States was 
withholding for the time being his approval on their 
recommendation to fill the vacancy then existing at the 
Cardoza High School and on August 1, 1932 Mr. Cromwell 
was so advised by the First Assistant Superintendent in 
chai-ge of Colored Schools, and said promise was with¬ 
drawn. 

28 On October 10, 1932 Assistant Superintendent in 
charge of Colored Schools advised plaintiff that a 
request was again being filed with the President of the 
United States for jjerniission to appoint a teacher of math¬ 
ematics in the high schools of Divisions 10 to 13, and that 
the offer of appointment would be made to him if the 
President approved the filling of the ))osition and his 
attention was invited to the decision of the Comptroller 
that the return to the service of a former teacher who re¬ 
signed is a new appointment, that is, placement would be 
for $100 pcM- year for each year of })revious service not to 
exceed five years in the case of senior high school teachers. 
This would mean in his case that his beginning salar}' would 
be .$2300 per year. Replying to this communication under 
date of (ictober 14, 1932, Mr. Cromwell submitted his ex- 
l)erience as a teacher in the public schools and included 
“under these circumstances may I ask why I should be 
placed in the event of reinstatement back into a class out 



U. S. EX REL. J. W. CROMWELL VS. DOYLE, ET AL. 


27 


of wliicli I liad been promoted a.s a result of re^^ular ex¬ 
amination 

On October 25, 1932 Mr, Cromwell was offered an ap- 
])ointment as a teacher of mathematics at Dunbar High 
School at a salary of $2300 per year by the First Assistant 
Superintendent in charge of (Colored Schools, the author¬ 
ization by the President of the United States having been 
had and obtained on October 17, 1.932. However, in re¬ 
sponse to this offer, and on, to wit, October 25, 1932 Mr. 
('romwell replied, 

“Inasmuch as it is inconvenient for me to report under 
several months 1 therefore waive this appointment or any 
similar one coming during this semester. 

With the (Comptroller’s ruling I am not at all satisfied 
and in case of reappointment I will be sure to test it. • * 

Again, on February 3, 1933 the First Assistant Super¬ 
intendent in charge of Colored Schools advised Mr. Crom¬ 
well that the Board of Education was filing another request 
with the Pi-esident of the United States to fill a 
29 position in the mathematics department at Dunbar 
High vSehool and he offered Mr. Cromwell this posi¬ 
tion provided the President of the United States authorized 
the use of the salary for this purpose, advising him that in 
keeping with precedents already established, he would be 
placed at a salary of $2300 per year. He was requested to 
advise the First Assistant Superintendent in charge of 
(Colored Schools whether oi* not he would accept this offer 
under the conditions imposed, namely, the authorization of 
the President and the annual salary of $2300. Under date 
of February 6, 1933 he replied as follows: 

“Your letter of February 3, 1933 offering me a position 
in the mathematic department at Dunbar High School at 
a salary of $2300 per year has been received. In answer 
I wish to say that I accept this offer subject to the con¬ 
ditional authorization of the President and will be able to 
report for duty March 1, 1933.” 

On February 13, 1933 the Assistant Superintendent in 
charge of Colored Schools invited Mr. Cromwell to a con¬ 
ference on the afternoon of Tuesday, February 14, 1933, 
at 3 o’clock to learn and discover whether or not Mr. 
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Croinwoll was acc-opthiu: tlu- offer made to him in full and 
eoniidete detail, or whether he was still questioning the 
right of the Board of Education to ai)i)oint him at a be¬ 
ginning salary of $2300 a year, and whether or not he still 
intended to test tlie matter in the courts (>r by ai)pealing 
the Com])troller's ruling, before his name could be certi¬ 
fied to the Board of Education for reinstatement or ne- 
ap}X>intment after resignation. At this conference Mr. 
Cromwell (piestionc^el the i-ight of the Board of Education 
to y)lace him at a salary of $21300 a year and insisted he 
would surely test the matter if he should he appointed, 
either by a])peal to the courts or to the Comptroller; con¬ 
cluding Mr. Cromwell insisted that he did not intend to 
waive any of his legal rights in the matter. 

Under date of February 15, 1033 First Assistant 
.’>() Superintendent in charge of Colored S<*hools re¬ 
ported these facts to the Sui)erintendent of Schools, 
who, in turn, reported the same to the Personnel Commit¬ 
tee of the Board of Education on the same dale. Under 
date of .March 15, 1933 the Personnel Committee of the 
Board of Education considering the a])plication for rein¬ 
statement after resignation of Mr. (’romwell requested 
the Superintendent of Schools and the First Assistant 
Superintendent in charge of ('olored Schools “to investi¬ 
gate the application for reinstatement of Mr. Cromwell and 
report with recommendation to the Board of Education 
through the Personnel Committee.” Accordingly, on March 
20, 1933 the Superintendent of Schools and the First Assis¬ 
tant Superintendent in charge of (.’olored Schools conferred 
with Mr. Cromwell and during this conference the whole 
situation was reviewed. Mr. C-romwell answered the ques¬ 
tions asked of him and stated he did not contemplate ques¬ 
tioning further the right of the Board to make the salary 
placement, or appealing to either the courts or the Comp¬ 
troller General. He was nevertheless equivocal and stated 
that the Board of Education had no right to place him at a 
lower salary and felt that he should be permitted to have 
such placement reviewed by first the Board of Education 
and then the Comptroller General. 


On April 5, 1933 the Superintendent of Schools filed his 
report in the matter of the application for reinstatement 
after resignation of John W. Cromwell, Jr. with the Per- 
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sonnel Committee of the Board of Education and with their 
approval under date of April 26,1933 submitted the follow¬ 
ing order which was then and there approved by the Board 
of Education: 

'Personnel. • * * • • 

1. T}ie Case of Mr. Cromwell. The i-eport that follows was 
approved by the Board, with Mrs. McNeill and Mr. Gilligan 
voting ‘No.’ 

31 April 26, 1933 

To the Board of Education 
of the District of Columbia. 

Ladies and Gentlemen: 

After consultation with the Personnel Committee and 
other members of the Board of Education, after a confer¬ 
ence with the applicant participated in also by First Assis¬ 
tant Superintendent Wilkinson, and in view of other perti¬ 
nent facts and considerations, the Superintendent has 
reached the conclusion that the reinstatement of Mr. John 
W. Cromwell as a teacher in the high schools of Divisions 
X-XIII is not in the public interest. Accordingly the Sup¬ 
erintendent does not contemx)late recommending the rein¬ 
statement of Mr. Cromwell. 

Respectfully submitted, 

(Signed) FRANK W. BALLOU 
Superintendent of Schools. 
(Signed) J. Hayden Johnson 
(Signed) Geo. M. Whitwell 

Personnel Committee.’’ 

Further answering said petition, defendants aver that 
on, to wit, between March 4th and March 15th, 1933, and 
while and during the time they were attempting to learn 
and discover the true desires, intention and attitude of the 
plaintiff to the offer of the Assistant Superintendent in 
charge of Colored Schools, the President of the United 
States notified and advised the Board of Education that au¬ 
thorization to fill this position would have to be resubmitted 
for approval, a newly-elected President of the United 
States having taken office on March 4, 1933. Subsequently 
on March 24, 1933 the request for permission to fill this 
position was resubmitted to the President, and on, to wit, 
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April 12, 1933 the Board of Education was advised that 
such permission was beinji: withheld by the President of 
the United States, and the President continuing- to with¬ 
hold his permission and authorization until June 14, 1933, 
thereby precluding the Board of Education from appoint¬ 
ing the plaintiff to said position, the Board of Education 
on said last mentioned date ordered that said position be 
abolished and discontinued after .June 30, 1933. 

32 Further answering, defendants aver that there 
was no v'acancy in mathematics exi.sting in the col¬ 
ored high schools to which the plaintiff could be or was eli¬ 
gible to be appointed at the time of the filing of this peti¬ 
tion herein, nor has any such vacancy occurred or existed 
since. 

Further answering, defendants aver that .said Assistant 
Superintendent in charge of Colored Schools was and is 
without authority in law to make appointments of teacher 
in said school, and same can only be made in accordance 
with the law (Act of Congress, a])proved .Tune 20, 1906) by 
the Board of Education upon the written recommendation 
of the Superintendent of Schools. 

Further answering, defendants aver the plaintiff has not 
been eligible for reappointment after resignation since the 
Order of the Board of Education passed on April 26, 1933, 
and cannot be appointed to said position which he seeks by 
reason of its abolition and discontinuance on .June 30, 193.3, 
and bv reason of his failure to be more diligent and act 
more promptly in bringing this action, the plaintiff has been 
guilty of laches. 

WHEREFORE, having fully answered defendants pray 
that the petition herein be dismissed and the rule to show 
cause issued thereon be discharged. 

MARION WADE DOYLE 
HENRY GILLIGAN 
J. HAYDEN JOHNSON 
LENORE W. SMITH 
MARY A. McNEILL 
BENJAMIN L GASKINS 
GEO. M. WHITWELL 
ROBT, A. MAURER 
HENRY I. QUINN 
Members, Board of Education 
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FRANK W. BALLOU 
Supt. Schools, D. C. 

GARNET C WILKINSON 
First Ass’t Supt, Schools, D. C. 

E. BARRETT PRETTYMAN 

W 

Corporation Counsel, D. C. 

VERNON E. WEST 

Prmcipal Ass’t Corporation Counsel, D. C. 

T GILLESPIE WALSH 
Assistant Corporation Counsel, D. C., 

Attorneys for Defendants. 

33 District of Columbia, ss: 

Personally appears Marion Wade Doyle who being first 
duly sworn according to law deposes and says that she is 
the President of the Board of Education of the District of 
Columbia; that she has read the foregoing answer by her 
subscribed and knows the contents thereof; that the mat¬ 
ters and facts therein stated upon personal knowledge are 
true and those upon information and belief she varily be¬ 
lieves to be true, 

MARION WADE DOYLE 

Subsci-ibed and Sworn to before me this 14th day of No¬ 
vember, A. D., 1935. 

ETHEL GINBERG 

(Seal) Notary Public, D. C. 


•Joinder of Issue 
Filed November 12 1936 

***•**•##• 

The plaintiff joins issue with the defendants on the Peti¬ 
tion and Answer filed in Paragraphs 1 to 15 respectively, 
and to so much of the 16th Paragraph as set forth an an¬ 
swer to the 16th Paragraph of plaintiff’s Petition. 
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Replication 

To the addenda to the said 16th paragraph of the defen¬ 
dants’ Answer, beginning with the words “further answer¬ 
ing”, the plaintiff admits so much of same as outlines the 
correspondence had between the plaintiff and the defen¬ 
dant, Frank \V. Ballou, and the reports of the said Frank 
W. Ballou, as (luoted from. The plaintiff avers that the re¬ 
port of April 26, 1933, of the Superintendent of Schools to 
the Board of Education, and by its approval made 
34 the action of the Board of Education, demonstrates 
that the action of the Superintendent of Schools in 
failing to recommend his appointment was discriminatory 
and arbitrary and the Board by the acceptance of the posi¬ 
tion taken by the Superintendent in refusing to recommend 
this plantiff’s reinstatement became and was a party to the 
said discriminatory and unwarranted action against this 
plaintiff resulting as it did and has in this plaintiff not 
being reinstated in the Public Schools of the District of Co¬ 
lumbia, even though he was particularly qualified for same 
and there was a vacancy in the field in which he was eligible, 
which position had been offered to him and which he had 
accepted unqualifiedly, subject only to the routine author¬ 
ization of the President of the United States. Plaintiff 
jivers that the order of the Board of Education, as adopted 
and passed April 26, 1933 did not make the plaintiff ineli¬ 
gible: said order only approved an arbitrary ruling of the 
Superintendent who failed to recommend the plaintiff for 
l•cappoill^mell1, The plaintiff denies that part of the ad¬ 
denda to the 16th paragraph, which alleges that the Presi¬ 
dent of the United States withheld his permission and au¬ 
thorization of the appointment of this plaintiff thereby pre¬ 
cluding the Board of Education from appointing the plain¬ 
tiff; and avers the fact to be in this regard that the ap¬ 
proval and authorization of the President of the United 
States in this and all matters of appointments to the School 
System of the District of Columbia, are with the President 
matters of routine and he is in all such instances and in 
this instance was guided solely by the advice and recom¬ 
mendations had to him through the regular channels 
adopted by the defendants herein and any action or non¬ 
action on the part of the President of the United States 
was merely the reflected action of the Board of Education. 
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And this plaintiff avers that any alleged withholding of per¬ 
mission or authorization of his appointment by the 

35 President was accomplished by and through this de¬ 
fendant and was a part of the plan or scheme entered 

into by the defendants to keejj him out of the position to 
which he was lawfully entitled and this fact is borne out 
and evidenced by the abolition and discontinuance of this 
position after June 30, 1933, as by the defendants alleged, 
which said abolition and discontinuance was without cause 
or right and was accomplished for the sole purpose of 
avoiding the appointing of this plaintiff to the position, the 
need of which had been and was demonstrated by the rec- 
oinmeiidalions which had l)een previously made. Plain¬ 
tiff also calls attention to the fact that since the plain¬ 
tiff was advised by the Assistant Superintendent in Feb- 
I'uary, 1933 that the authority of the President of the 
United States had been given, his appointment could and 
should have been made before March 4, 1933, according to 
a policy of the Board of Education voiced by Superinten¬ 
dent Ballou in the meeting of the Board of Education held 
September 18, 1935, at which time he said: 

“No matter how many cases were waiting judgment by 
the i^oard of E.xaininers, we have never in fifteen years held 
up up])ointnien1s to fill vacancies but we have proceeded to 
fill the vacancies when they occurred. No other course of 
procedure is ])ossible under the circumstances. Number 
one on the list has certain rights. If we delay, under the 
ndcs, to eni])loy someone else (jualified for appointment or 
i-einstatement, 1 think number one on the list could man¬ 
damus at once.” (Emphasis ours) 

Again, if authorization bv the President of the United 
States had not been given by A])iil 26, 1933, and the same 
was not as here contended for a matter of mere routine, 
obtainable solely upon the request being made, why was the 
appointment of the plaintiff then considered by the Board 
of Education. 

This plaintiff avers that the vacancy for which he con¬ 
tends is one to which he was at the time lawfully entitled 
and avers the fact to be that if it is determined that he was 
wrongfully and unlawfully deprived of the position 

36 to which he was entitled, it is entirely within the 
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power and providence of the Board of Education by shifts 
and adjustments of its schools’ schedules, as is most fre¬ 
quently done, to accommodate him in his proper reinstate¬ 
ment. 

This plaintilf concedes that the way to make appoint¬ 
ments of teachers in the Public Schools of the District of 
Columbia is upon the written recommendation of the Sujjer- 
intendent of Schools, but avers the fact to be that here as 
in all such similar instances an authority, so delegated, if 
wantonly abused in its exercise and if arbitrarily withheld, 
as here, in derogation of the rights of others, may properly 
be made a matter of judicial control under the possibilities 
of a writ of mandamus, which is here sought. 

This plaintiff denies that he is precluded from being ap¬ 
pointed after resignation because the position which he 
seeks was allegedlv abolished and discontinued as of June 
30, 1933, but avers the fact to be that the abolition and dis¬ 
continuance were themselves improper and ineffective as 
affecting his fundamental rights and it is in furtherance of 
the establishment of his rights that this suit has been 
brought. Plaintiff avers that he was eligible for appoint¬ 
ment to any position for which he was qualified under the 
Rules. The plaintiff holds certificates of eligibility for “3A 
Teacher of Mathematics” and “3B Teacher of Mathemat¬ 
ics”, and meets all of the other requirements affecting eli- 
gihilily for i'ea]jpointnient, all of which requirements he 
has possessed during the entire eligibility period. In this 
connection attention is drawn to the fact of a recently filled 
vacancy in Mathematics. Said position at Miner Teachers’ 
College was described in the Minutes of the Board of Edu¬ 
cation as “Class 3A Teacher of Mathematics”, and was 
so referred to in the meeting of the Board of Edu- 
37 cation, as of December 12, 1934, as of March 6, 1935, 
and as of June 12, 1935. And again, by the circular 
sent out from the Assistant Superintendent’s OflSce, Febru¬ 
ary 11, 1935 the position above referred to was described 
as “Vacancy in Mathematics, Salary Class 3A at the Miner 
Teachers’ (’ollege”. Plaintiff was eligible and available 
when vacancies occurred to which he might and should have 
been appointed on February 3, 1933, November 15, 1933, 
and November 30,1934; and in this regard it is again stated 
that from the time the plaintiff’s name was placed on the 




U. S. EX KEL. J. W. CROMWELL VS. DOYLE, ET AL. 35 

eligible list, same was never withdrawn during the eligibil¬ 
ity period. This fact of the continued eligibility and avail¬ 
ability of the plaintiff, and the full compliance of his posi¬ 
tion wuth the Rules of the Board of Education are perhaps 
more significant when considered in the light of at least a 
half dozen cases where the Board of Education has seen 
fit to make reappointments of other teachers who have not 
met the requirements; notation of the Minutes of the Board 
of Education in a number of such instances being in the 
phraseology “a waiver of the Rules”; in another instance 
“Eligible under suspension of the Rules”; and in yet an¬ 
other instance “under a suspension of the rule relating to 
educational qualifications”. It is a further agreed fact 
that in instances where teachers have not been reappointed 
the Rules have been invoked to justify the failure to reap¬ 
point. In the instant case the plaintiff has met every eligi¬ 
bility requirement under the Rules and it is significant that 
for at least ten (10) years back, as evidenced by a perusal 
of the Minutes of the Board of Education, no teacher seek¬ 
ing reappointment after resignation and possessing the 
eligibility qualifications under the Rules has failed of re¬ 
appointment except the plaintiff herein; and in the cases 
of persons who have not been recommended for reappoint¬ 
ment, except again in the plaintiff’s case, the reason 
38 for failure to reappoint has been given to the teach¬ 
er’s lack of one or more of the qualifications listed 
in the Rules. 

This plaintiff denies that he has been guilty of laches 
and avers upon his advice and belief that there is no stat¬ 
utory period covering the time in which matters of this 
character must be brought, but that rather diligence in 
bringing the cause of action is measured by the circum¬ 
stances in the individual cases and he avers the fact to be 
that the circumstances surrounding this case and the ac¬ 
tions of the defendants are and were of such character as 
definitely to negative any laches on the part of this plain¬ 
tiff ; and particularly in this regard call attention to the fact 
that the immediate step to be taken was one incumbent up¬ 
on the defendants and not upon the plaintiff. 

JOHN W. CROMWELL 
Petitioner. 
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District of Columbia, ss.: 

John W. Cromwell, being first duly sworn, according to 
law, on oath, deposes and says that he has read the afore¬ 
going Replication and Joinder of Issue by him subscribed, 
and knows the contents thereof; that the statements of fact 
therein made, as upon his personal knowledge are true, and 
those made upon information and belief, he believes to be 
true. 

JOHN W. CROMWELL 
Petitioner. 

Subscribed and sworn to before me this 10th day of Octo¬ 
ber, 1936. 

FRANK W. ADAMS, 

Notary Public, D. C. 

(Seal) 

COBB, HOWARD, & HAYES, 

By: JAMES A. COBB 

Attorneyfor Petitioner. 

39 Motion to Strike Out Joinder of Issue. 

Filed December 31 1936 

• #***i#*'*** 

Come now the defendants in the above-entitled cause, 
bv their attornevs, and move the court to strike out the 

* *7 

joinder of issue filed herein by the plaintiff for the reason: 

1. That the plaintiff is prohibited from joining issue 
with the defendants on their answer to the petition by the 
})rovisions of Section 1276 of the Code of Laws of the 
District of (Columbia. 

ELWOOD H SEAL 
Corporation Cotinsel, D. C. 

VERNON E. WEST 

Principal Assistant Corpora¬ 
tion Counsel, D. C. 

T GILLESPIE WALSH 
Assistant Corporation Coun¬ 
sel, D. C., 

Attorneys for Defendants. 
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Demurrer 

Filed December 31 1936 

••*<»•***•# 

Now come tlie respondents, Marion Wade Doyle, Henry 
Gilligan, Mary A. McNeill, J. Hayden Johnson, Leonore W. 
Smith, John H. Wilson, G:eorge M. Whitewell, Robert A. 
Manrer and Henry I. Quinn, members of the Board of Ed¬ 
ucation of the District of Columbia, Frank W. Ballou, 
Superintendent of Schools for the District of Columbia, 
and Garnet C. Wilkinson, First Assistant Superintendent 
in charge of Colored Schools of the District of Columbia, 
and say that the petitioner’s replication to respondents’ 

answer is bad in substance. 

ELWOOD H SEAL 
Corporation Counsel, D. C. 

VERNON E. WEST 

Principal Assistant Corpora¬ 
tion Cowisel, D. C. 

T GILLESPIE WALSH, 
Assistant Corporation Coun¬ 
sel, D. C., 

Attorneys for Respondents. 

NOTE: 

Among the points of law to be argued in support 
40 of the foregoing demurrer aie the following: 

1. That it affirmatively appears from the facts 
alleged in the petition and admitted by the replication that 
the petitioner is not entitled to the relief prayed: 

(a) The Superintendent of Schools has not recommended 
the petitioner for appointment as a teacher of mathematics 
in the high schools of the District of Columbia. 

(b) The Board of Education on April 26, 1933, by ap¬ 
proving and adopting the report of the Superintendent and 
Personnel Committee, declined and decided not to appoint 
the petitioner. 

2. That it affirmatively appears from the facts alleged 
in the petition and admitted by the replication that the 
President of the United States withdrew the approval of 
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tlie former President of tlie United States to fill this posi¬ 
tion on ^^arell otli or March 6th, 193.‘>, and subsequently 
when the application was re-submitted, withheld his ap¬ 
proval and authorization to fill the same. 

3. That it affirmatively appears from the facts alleged 
in the petition and admitted by the replication that the peti¬ 
tioner by delaying the bringing of this action from April 
26, 1933 to October 31, 1935 has been guilty of laches. 

41 Stdtemcvt of the Case 

• •*** 1 *###* 

This is a mandamus j)roceeding brought by the peti¬ 
tioner, John \V. Uromwell, to compel the respective re- 
spond'ents, as members of the Hoard of Kducatioii and as 
officials in the Public School System, to appoint petitioner 
to the position of teacher of mathematics in the colored 
high schools of the District of Columbia. 

The respondents answered the petition filed herein, to 
which answer the petitioner has filed a replication. This 
case comes before this court on the demurrer of respon¬ 
dents to petitioner’s replication. 

The material facts admitted by the pleadings are as 
follows: 

Oct. 31, 1930 John W. Cromwell resigned as teaclier of 
mathematics, 3B. 

June 21, 1931 Mr. Cromwell applied for re-instatement 
and his name was placed on eligible list. 

July 22, 1932 Assistant Superintendent advised Mr. 

Cromwell of his intention to place his name before Super¬ 

intendent with hope of recommendation for appointment. 

July 26, 1932 Mr. Cromwell advised of his availability. 

Aug. 1, 1932 Assistant Superintendent advised Mr. 

Cromwell that President was withholding his approval and 
offer was withdrawn. 

Oct. 10, 1932 Assistant Superintendent advised Mr. 

Cromwell that permission was being requested of President 
to fill position and inquiry was made if Mr. Cromwell 
would be available, and his attention was invited to Comp¬ 
troller General’s ruling on appointments. 

Oct. 14, 1932 Mr. Cromwell wrote to Assistant 

42 Superintendent inquiring “Why I should be placed 
back into a class of which I had been promoted?” 

Oct. 17, 1932 President’s authorization obtained. 
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Oct. 25, 1932 Assistant Superintendent wrote Mr. Crom¬ 
well again, inquiring if he was interested under the circum¬ 
stances of the Comptroller’s ruling. 

Oct. 25, 1932 Mr. Cromwell declined—writing: “Inas¬ 
much as it is inconvenient for me to report under several 
months I therefore waive this appointment or any similar 
one coming during this semester. With the Comptroller’s 
ruling I am not at all satisfied and in the case of reappoint¬ 
ment I w’ill be sure to test it.” 

Feb. 3, 1933 Assistant Superintendent advised Mr. 
(’romwell that the Board of Education was filing another 
request with the President of the United States to fill a 
position in the mathematics department at Dunbar High 
School, and offered to place his name before Superin¬ 
tendent, and reminded him of the conditions. 

Feb. 6, 1933 ^Ir. Cromwell accepted and advised he 
would be able to report for duty March 1, 1933. 

Feb. 9, 1933 President’s authorization obtained. 

Feb. 13, 1933 Assistant Superintendent invited Mr. 
Cromwell for conference. 

P’eb. 14, 1933 Conference held. 

Feb. 15, 1933 Assistant Superintendent reported facts 
developed by conference to Superintendent, who in turn 
reported them to Personnel Committee of Board of Edu¬ 
cation. 

March 5, 1933 Board of Education notified by 
43 President of the United States that authorization 
to fill position would have to be re-submitted to the 
newly-elected President before appointment could be made. 

March 15, 1933 Personnel Committee, considering Mr. 
Cromwell’s application, directed the Superintendent and 
Assistant Superintendent to investigate further and report 
with recommendation to the Board of Education through 
the Personnel (’ommittee. 

March 20, 1933 Sui^erintendent and Assistant Superin¬ 
tendent again conferred with Mr. Cromwell. 

March 24, 1933 Request again submitted to President 
for authorization to fill position. 

April 5, 1933 Superintendent and Assistant Superin¬ 
tendent filed their report with Personnel Committee. 

April 26, 1933 Board of Education approved the report 
of Personnel Committee, which Committee approved and 
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submitted the report of the Superinteudent, (in part, as 
follow’s:) 

“That the reinstatement of Mr. John W. Cromwell as a 
leaeher in hlirh schools of Divisions X-XIII, is not in the 
]»nblic interest. Accordinijly, the Superintendent does not 
contemi)late recommendins: the reinstatement of Mr. 
(h-oniwell.” 

June 14, 193:> Presidential authorization to fill this po¬ 
sition havinir been continuously withheld, Board of Educa¬ 
tion abolished same. 

Oct. .31, 11)35 Petition for rule to show cause and writ of 
mandamus filed in the District Court of the United States 
for the District of Columbia. 

Xov. 15, 1935 Answer of respondents filed. 

Xov. 11, 1936 Replication filed. 


44 Order Dismissing Petition 

Filed November 16 1937 

:*•#••••*** 

Upon consideration of the motion filed by the defendants 
herein to strike the plaintiff’s joinder of issue and the de¬ 
murrer filed by the defendants to ))laintifT’s replication, 
and after ai'irument by counsel for the respective parties 
hereto, it is bv the Court, this 16 day of November, 1937, 

ADJUDGED and ORDERED that* the motion to strike 
the joinder of issue be, and the same hereby is, sustained, 
and it is further 

ADJUDGED and ORDERED, that the demurrer to 
))Iaintiff's re])lication be, and the same hereby is, sustained, 
and counsel for plaintiff having elected in open court to 
stand upon the replication as filed, it is further 

ADJUDGED and ORDERED, that the petition be, and 
the same hereby is, dismissed. 

"Whorofore, it is considered that plaintiff takes nothing 
by this action, that defendants go hence without day, be 
foi’ nothing held, and recover of plaintiff their costs to be 
taxed by the clerk and have execution thereof. 

To the foregoing judgment the plaintiff by his attorney 
of record, in open court, notes an appeal to the United 
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States Court of Appeals for the District of Columbia, 
whereupon an undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($100.00) with 
leave to deposit Fifty Dollars ($.30.00) cash with the clerk 
in lieu thereof. 

DANIEL AV. O’DONOGHUE 
Justice. 

We consent to the above order: 

(X)BB, HOWARD & HAYES, 

Bv James A. Cobb, 

Attorneys. 


45 Metnorandinn 

November 19—19.37 

Undertaking ($100) on appeal approved and filed. 


Order Exteudivg Time io File Assignmevt of Errors and 

Designation of Record 

Filed Dcc'^Miiber 14, 1937 

• • * • # 

Upon representation of counsel for tlie appellant in the 
above entitled cause and the consent of counsel for the re¬ 
spondent, it is by the Court this 14 day of December, A.D., 
1937, 

Ordered, that the time for the filing of the designation 
of record and the assignment of eiTOrs in the above en¬ 
titled cause be and the same hereby is continued to the 23rd 
day of December, A.D., 1937. 

DANIEL W. O’DONOGHUE 

Justice 

(’onsented to: 

ELWOOD H. SEAL 
VERNON E. WEST 
T. GILLESPIE WALSH 
Attorneys for Respondent 

COBB, HOWARD, and HAYES 
by George E. C. Hayes 
Attorneys for Petitioner 
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Assignments of Error 
Filed December 22 1937 

• • m • • * 

Comes now the plaintiff, John W. Cromwell, and in his 
appeal from the final order in the above entitled cause of 
November 16th, 1937, assigns as errors the following: 

1. The Court erred in sustaining the motion of the 

46 respondents to strike the Joinder of Issue filed in 
the above entitled cause. 

2. The Court erred in not overruling the motion of the 
respondents to strike the Joinder of Issue filed in the above 
entitled cause. 

3. The Court erred in not affirmatively finding that is¬ 
sue was properly joined by the petitioner upon the para¬ 
graphs 1-15 of the petition and the answers filed thereto 
and to so much of the 16th paragraph as sets forth an an¬ 
swer to the 16th paragraph of plaintiff’s petition. 

4. The Court erred in sustaining the demurrer of the 
respondents to the plaintiff’s replication. 

5. The Court erred in not overruling the demurrer of the 
respondents to the plaintiff’s replication. 

6. The Court erred in not holding that the petitioner 
was entitled to have a writ of mandamus issue out of the 
District Court of the United States in and for the District 
of Columbia requiring the respondents to appoint the pe¬ 
titioner as a teacher of mathematics in the Public School 
system of the District of Columbia as of the 6th day of 
February, 1933. 

7. The Court erred in holding to the contrary. 

8. The Court erred in not holding that the petitioner 
was entitled to have a writ of mandamus issue out of the 
District Court of the United States in and for the District 
of Columbia requiring the respondents to appoint the pe¬ 
titioner as a teacher of mathematics in the Public School 
System of the District of Columbia again as of, to wit, Oc¬ 
tober 21, 1935. 

9. The Court erred in holding to the contrary. 

10. The Court erred in not holding that the petitioner 
was entitled to have a writ of mandamus issue out of the 

District Court of the United States in and for the 

47 District of Columbia, requiring the respondents to 
appoint the petitioner as a teacher of Mathematics 
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in the Public School System of the District of Columbia 
as of such date as any vacancy occurred in the field of math¬ 
ematics subsequent to the time that the petitioner made 
himself eligible for reappointment in accordance with the 
Rules of the Board o^ Education under Chapter X, Section 
I, Paragraph II, of said Rules under the heading “Reap¬ 
pointments after resignation” and as of the time when a 
vacancy occurred to which this petitioner was eligible. 

11. The Court erred in holding to the contrary. 

12. The Court erred in not holding that a contract was 
consummated binding upon the Board of Education when 
the First Assistant Superintendent in charge of Colored 
schools offered to the petitioner the privilege of being re¬ 
appointed to a then existing vacancy in the Public Schools, 
and said offer was accepted by the said petitioner, subject 
only to the approval of the President of the United States, 
obtainable as a matter of mere routine. 

13. In holding to the contrary. 

14. The Court erred in not holding that the Superinten¬ 
dent of Public Schools of the District of Columbia failed 
of a ministerial duty subject to correction by a Writ of 
Mandamus in not certifying petitioner’s name to the Presi¬ 
dent of the United States for reappointment in the Public 
School System of the District of Columbia upon there being 
a vacancy, the petitioner being eligible for such appoint¬ 
ment and the said position being tendered petitioner by the 
First Assistant in charge of Colored Schools and accepted 
by said petitioner. 

15. In holding to the contrary. 

16. The Court erred in not holding that during the time 
of the petitioner’s eligibility for reappointment to a 

48 position as teacher of Mathematics in the Public 
Schools of the District of Columbia that vacancies 
occurred which the petitioner was entitled to fill and that 
this failure of the Board of Education should be corrected 
by a mandamus issuing out of the District Court of the 
United States in and for the District of Columbia, requiring 
the appointment of the petitioner. 

17. In holding to the contrary. 

18. The Court erred in not holding that the petitioner 
was entitled not only to appointment in the Public Schools 
of the District of Columbia by a mandamus issuing out of 
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the District Court of the ITuited States for the District of 
Columbia requiring such appointment but also to an award 
and judgment for salar>' over the period of time from the 
date when he was entitled to have been reappointed. 

19. In holding to the contrary. 

20. The Court erred in dismissing the petition filed in 
this cause. 

COBB, HOWARD & HAYES 

By Janies A. Cobb 

Attorneys for Petitioner 


Desigymtion of Record 
Filed December 22 1937 

The Clerk of the Court will please include the following 
in the record on appeal in the above entitled cause: 

1. Petition for Rule to Show Cause and Writ of Man¬ 
damus. 

2. Answer to Petition for Rule to Show Cause and Writ 
of Mandamus. 

3. Joinder of Issue. 

4. Replication. 

49 5. Motion to Strike out Joinder of Issue (Omit 

points and authorities.) 

6. Demurrer (Omit argument). 

7. Statement of the case. 

8. Order Dismissing Petition. 

9. Assignment of Errors. 

10. This designation. 

COBB, HOWARD & HAYNES 
By JAMES A. COBB 

Attorneys for Petitioner 

Service of a copy of the foregoing and annexed designation 
of record acknowledged this 22d day of December, A. D., 
1937. 


T. GILLESPIE WALSH, 
by W. H. WAHLY 
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50 In the District Court of the United States 
for the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clei'k of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 49, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 86497 At Law wherein 
United States of America on the relation of John W. Crom¬ 
well is plaintiff and Marion Wade Doyle, President, Board 
of Education, District of Columbia, et al, are Defendants, 
as the same remains upon the files and of record in said 
Court. 

In Testimony Whereof, I hereunto subscribe my name 
and aflSx the seal of said Court, at the City of Washington, 
in said District, this 28th day of January, 1938. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 7105. U. S. ex rel. John W. 
Cromwell, Appellant, vs. Doyle et al. United States Court 
of Appeals for the District of Columbia Filed Jan 31 1938 
Moncure Burke, Clerk. 
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IN THE 


United States Court of Appeals for the District 

of Columbia 


Januaey Term, 1938. 


No. 7105. 


UNITED STATES OF AMERICA on the 
Relation of JOHN W. CROMWELL, 
Appellant, 
vs. 

MARION WADE DOYLE, President, Board of 
Education, District of Columbia, et al., 
Appellees. 


BRIEF OF APPELLANT. 

At the very outset may we not suggest that a search 
of the annals of school history in the District of Co¬ 
lumbia and of the records of the courts having to do 
with school litigation reveals no case which furnishes 
a precedent for the instant case. Never before has 
there been a former teacher who upon resigning and 
then meeting the requirements of the Rules of the 
Board of Education for reinstatement has not been 
taken back into the Public School System. On the con¬ 
trary, as wdll hereinafter be referred to more in de- 
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tail, the records will reveal that the Rules have been 
"waived to accomplish the reinstatement of a teacher 
who fell short of the lawful requirements. What makes 
the present case all the more beyond understanding is 
that here the applicant was at the very pinnacle in his 
field; he had added to a unique and specialized prep¬ 
aration a number of years of successful teaching in 
the Public Schools of the District of Columbia with 
continued ratings of “Excellent” and a helpful amount 
of practical experience. It was to be supposed that 
the Public School System of the District of Columbia 
would have welcomed the applicant’s return with open 
arms, recognizing as it did or must have his splendid 
educational equipment (R. p. 5) and his uniformly 
satisfactory ratings as a former teacher in the Public 
School System (R. p. 6). 

It is to be remembered that no testimony was taken 
in this case but that the cause comes here for review 
of an alleged error in the sustaining of a demurrer to 
the plaintilf's replication; the said demurrer in its 
form admitting the allegations of the plaintiff’s dec¬ 
laration and replication. Let us turn then to the record 
as developed by the pleadings to get a proper picture 
of the situation here under consideration. The plaintiff 
below, John W. Cromwell, specialist in the field of 
mathematics, obtained his early training at Dartmouth 
College, where he early showed his aptitude, winning 
many undergraduate prizes and graduating with a de¬ 
gree of Bachelor of Arts and with a Phi Beta Kappa 
scholarship key as an evidence of scholastic attain¬ 
ment. Being awarded a fellowship for graduate work 
at Dartmouth, he was made a Laboratory Assistant 
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and there earned his Master’s degree, and then further 
prepared by attendance at the University of Chicago. 
Thereafter he was awarded from New Hampshire the 
degree of Certified Public Accountant (C. P. A.), an 
outstanding degree in the field of Mathematics and 
allied subjects. Returning to his home in the Dis¬ 
trict of Columbia he ranked No. 1 in the competitive 
examination for teachers of mathematics in the Public 
Schools and was appointed first in the seventh grade 
and thereafter transferred to the high school (Old M 
Street). He later passed an examination, "written and 
oral, for a “Group B” salary increase and was so 
placed and his teaching was of such caliber as resulted 
in his being marked “Excellent” consistently for a 
number of years (R. pgs. 5, 6) and until the time of his 
voluntary resignation from the Schools. Responding 
to what he considered as a broader field of activity 
and an increased opportunity for service, the appellant 
resigned from the Public School System to fill a posi¬ 
tion offered him as Controller at Howard University, 
a newly created office there, leaving the Public School 
System with the intention of attempting this new ven¬ 
ture and returning if it developed to be the better 
plan, first assuring himself of the possibility of rein¬ 
statement under the Rules of the Board of Education 
covering “Reappointment after Resignation,” and 
leaving his accrued pension in the Public School Sys¬ 
tem undisturbed. His resignation, dated October 31, 
1930, was accepted by the Board of Education at its 
meeting of November 5, 1930. The printed Rules of 
the Board of Education were verified as to their work¬ 
ing application by the Assistant Superintendent of 
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Schools at or about the time of the plaintiff’s resigna¬ 
tion (R. p. 8); the assurance being given to the sister 
of the plaintiff on this matter of reinstatement that 
“All your brother has to do is send in his application, 
and his reappointment will be made automatically at 
the time of the first vacancy.” And this assurance 
would later seem to have been made good and would 
doubtless have been effective but for the arbitrary and 
unwarranted actions taken in this cause and which 
were the reasons for the bringing of this suit and are 
now made the grounds of this appeal. 

On to wit, June 21,1931 the plaintiff, appellant here, 
made application for reappointment after resignation 
as a teacher of mathematics in the high schools of Di¬ 
visions 10-13, under the then and now effective Rules 
of the Board of Education, said Rule being quoted 
from as follows (Rec. p. 7): 

“Reappointments after Resignation. 

Sec. 5. 1. A former teacher in the Washing¬ 
ton schools who has resigned for reasons satis¬ 
factory to the superintendent of schools may be 
reinstated except as herein provided without an 
examination if he is within the age requirement, 
if his previous rating was ‘Excellent,’ and if not 
more than five years have elapsed since his resig¬ 
nation.” 

And the said appellant did further find, as to the 
order of making appointments and it was one of the 
conditions under which he resigned, that the Revised 
Rules read as follows (R. p. 7): 

“Chapter X, Section I, Paragraph II. The or¬ 
der of making appointments of teachers to posi¬ 
tions in junior high schools, senior high schools, 
and normal schools shall be as follows: 
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First: Teachers whose period of probationary 
appointment has expired and whose service while 
on probation has been satisfactory. 

Second: Teachers eligible to reinstatement 
from leave of absence. 

Third: Former teachers who have previously 
resigned from the Washington Schools, who are 
eligible under these Kules. 

Fourth: Persons on eligible lists as a result of 
passing competitive examination.” 

It is conceded that the plaintitf below at the time of 
the filing of his application met the requirements of the 
Board of Education and was entitled to appointment 
without examination and in accordance with the order 
above set forth. Xot only have the Rules in this re¬ 
gard been held as binding upon the Board of Educa¬ 
tion but in instances where the Board has allowed of 
reinstatement of former teachers who have not met all 
the qualifications as listed the appointments have indi¬ 
cated the same as being a “Waiver of the Rules,” as is 
evidenced by reference had to the Minutes of the Board 
of Education, November 19,1930, from which we quote 
the following excerpt (B. pgs. 8-9): 

“Miss A. Florence Maitland 

The Board approved the report given below of 
the Board of Education’s Board of Examiners, 
noting that it carried a waiver of the rules. 

This is to certify that Miss A. Florence Mait¬ 
land, who requests reinstatement as a teacher of 
atypical work in the elementary schools, IA sal¬ 
ary, public schools of the District of Columbia, 
Divisions 1-9, can meet the requirements set for 
such reinstatement without examination, except 
that her last rating previous to resignation was • 
not ‘Excellent.’ 

At the present time there is no rated list of el- 
igibles for such positions, and Miss Maitland’s 
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qualifications are far superior to the qualifications 
of any other person known to be available for the 
position of teacher of atj’pical children in the 
Weightman School for Crippled Children. 

The Board of Examiners, therefore, recommend 
that the eligihility reqwirements as to previous 
rating he ivaived in Miss Maitland’s case, and that 
she stand approved for remstatement without ex- 
amhiation.” (Italics ours.) 

This quotation we consider as important in two (2) 
ways as affecting this case: first, as showing the recog¬ 
nized binding character of the Rules in question and 
secondly, as demonstrating the ability and facility of 
the Board of Education in accomplishing the things 
which it desires, which may be accepted as one instance 
of answer to the specious arguments formerly ad¬ 
vanced by counsel for the respondents to the effect 
that the Board of Education would be unable to grant 
to the plaintiff the relief sought. 

A perusal of the communications interchanged be¬ 
tween Mr. Garnet C. Wilkinson, First Assistant Su¬ 
perintendent of Public Schools of the District of Co¬ 
lumbia, and the plaintiff will disclose the next chrono¬ 
logical developments in the unfolding of this picture 
and same are here set forth (R. pgs. 9-14). 

“June 21, 1931 

Mr. G. C. Wilkinson, 

First Assistant Superintendent, 

Public Schools of the District of Columbia, 
Franklin Administration Building, 

Washington, D. C. 

My dear Mr. Wilkinson: 

I hereby apply for reappointment as teacher in 
the senior High Schools of Washington, the posi¬ 
tion -which I resigned last October. I am applying 
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for reappointment as teacher of Mathematics, Ger¬ 
man, or Bookkeeping, my credentials showing that 
I meet the requirements for such reappointment: 
namely: 

I. i am applying within the five-vear period. 

II. I was rated ‘Excellent’ as a teacher. 

III. I hold certificates as follows: 

The certificate to teach mathematics received 
because I passed the written and oral examinations 
in Mathematics and education as given by the 
Board of Education in 1907 for Class VI A. 

The certificate to teach German received because 
I passed the written and oral examinations in Ger¬ 
man and education in 1907. 

The certificate to teach bookkeeping because I 
passed the VI B examination, the examination 
was not a credential examination but a traditional 
examination on the content of the candidate’s sub¬ 
ject and in education. 

I trust that this application will meet your ap¬ 
proval. 

Very truly yours, 

John W. Cromwell.” 

With the application thus on file, petitioner was 
subsequently in receipt of the following communication 
from the Office of the First Assistant Superintendent. 

“July 22, 1932 

Mr. J. W. Cfomwell, 

1815 Thirteenth Street, N. W., 

Washington, D. C. 

]\ry dear Mr. Cromwell: 

The purpose of this letter is to inform you that 
I expect to place your name before the Superin¬ 
tendent of Schools for reappointment effective 
September, 1932. 

It is my hope that the Superintendent will rec¬ 
ommend Board action on your nomination at the 
earliest possible moment. The action of the Board 
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of Education will be subject to the provisions of 
the Economy Bill in regard to salaries in the de¬ 
partments oi the Federal Government and in the 
District of Columbia. The amount of salary and 
regulations of emplojunent will also be dependent 
upon the provisions of the Economy Bill. 

The legislation generally known as the ‘Econ¬ 
omy Biir made certain provisions in regard to 
all employees of the Federal Government and the 
District of Columbia. The salary provisions, in 
so far as school teachers are concerned, required 
a deduction of 8%% from each teacher’s salary. 
This will apply to all persons now in the service 
and all persons employed during the fiscal year 
ending July 1, 1933. A further provision forbids 
the filling of anv vacanev which mav exist on Julv 
1, 1932, or which may occur between July 1, 1932 
and July 1, 1933 until a formal application to fill 
such vacancy shall be presented through the desig¬ 
nated channels to the President of the United 
States and receive his approval. 

The last pro\'ision makes it necessary for the 
school authorities to present through the desig¬ 
nated channels to the President of the United 
States a request for permission to fill such va¬ 
cancies. Our request for the permission is now 
being forwarded to the President and it is our 
confident hope that we shall receive authorization 
to fill these vacancies at an early date. Just as 
soon as this authorization is received, I shall im¬ 
mediately communicate with you confirming this 
offer of a position in the schools of the District 
of Columbia. I do not feel that we shall have any 
difficulty, but this procedure will cause a slight 
delay. 

It is necessary that this office have immediate 
reply as to whether or not you will be available for 
appointment under the salary conditions stated 
above. 

Yours sincerely, 

G. C. Wilkinson, 

First Assistant Superintendent of Schools.” 
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and to this communication petitioner made the follow¬ 
ing response: 


“1815 13th Street, 
Washington, D. C. 
July 28, 1932. 

Mr. Garnet C. Wilkinson, 

First Assistant Superintendent, 

Washington Public Schools, 

Washington, D. C. 

My dear Mr. Wilkinson: 

I received your letter today telling me of your 
intention to recommend me for reappointment ef¬ 
fective September 1, 1932. I certainly thank you 
for the interest you have shown in my behalf and 
I assure you I shall be available in spite of the sal¬ 
ary cut. 

If possible I should appreciate an early notice 
of my reappointment in order that I may make 
proper provisions for leaving my present posi¬ 
tion. 

Very truly yours, 

John W. Cromwell.” 

Which communication was in turn followed by one 
dated August 1,1932, of the following tenor: 

“August 1, 1932. 

Mr. J. W. Cromwell, 

1815 Thirteenth Street, N. W., 

Washington, D. C. 

My dear Mr. Cromwell: 

This office has just received word that the Pres¬ 
ident of the United States is withholding for the 
time being his approval of our recommendation 
for the filling of the position at the Cardozo High 
School to which we recently advised you that we 
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hoped to recommend you. Under the circum¬ 
stances this office cannot recommend you for ap¬ 
pointment in September, 1932. 

The chances are that this question will again 
arise when the Business High School property on 
Rhode Island Avenue is made ready for occu¬ 
pancy by the Cardozo High School organization. 

Yours sincerely, 

G. C. Wilkinson.” 

Thereafter and on to wit October 10, 1932, Mr. Wil¬ 
kinson again addressed the petitioner, as follows; 

“October 10, 1932 

Mr. John W’. Cromwell, 

1815 13th Street, N. W., 

Washington, D. C. 

My dear Mr. Cromwell: 

This is to advise you that this office is request¬ 
ing permission of the President of the United 
States to fill the position in the Mathematics De¬ 
partment of the high schools of Divisions 10-13, 
effective on the date such authorization by him is 
given. We expect to hear from him on this request 
within the next ten days. 

The records of this office show that you are 
No. 1 on the eligible list to teach mathematics. 
Should the President of the United States author¬ 
ize the use of the salary for this purpose, an offer 
of appointment will be made to you. 

In this connection your attenffon is invited to 
the decision of the Comptroller of the Currency, 
that the return to service of a former teacher who 
resigned is a new” appointment, and that in such 
case, for payroll purposes w”e are governed by the 
rules pertaining to new” appointments; i. e. place¬ 
ment of $100 per year for each year of prior serv¬ 
ice not to exceed five years in the case of senior 
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high school teachers. This means in your case 
that your beginning salary will be $2300 per year. 

Very sincerely yours, 

G. C. Wilkinson, 

First Assistant Superintendent of Schools,’’ 


And to this communication, petitioner made the fol¬ 
lowing reply: 

“October 25, 1932, 

Mr. Garnet C. Wilkinson, 

First Assistant Superintendent of Schools, 
Franklin Administration Building, 

Thirteenth and K Street, 

Washington, D. C. 


My dear Mr. Wilkinson: 

I wish to thank you for your offer of appoint¬ 
ment as teacher of mathematics at Dunbar High 
School. Inasmuch as it is inconvenient for me 
to report under several months, I therefore waive 
this appointment or any similar one coming dur¬ 
ing this semester. 

With the comptroller’s ruling I am not at all 
satisfied and in case of reappointment I would 
be sure to test it. An interesting problem would 
arise if after serving six years I should again be 
recommended for promotion to Group B; if re¬ 
quired to take an examination, this would seem a 
violation of the rule on reinstatement; if pro¬ 
moted without examination, this would seem an 
admission of error in my proposed placement. 

I am confident you and other officials are anx¬ 
ious that no injustice be done and therefore sug¬ 
gest that I l)c appointed to Miner College as As¬ 
sistant professor which would secure me my 
former salary and be detailed either as teacher 
in Dunbar or assigned to your office as statistical 
assistant for I am sure vou could use one. 

Thanking you again for your interest, I am 


Yours sincerely. 


John W. Cromwell.” 
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The nature and intent of these communications are 
doubtless too apparent to require any comment and 
we only call attention to that part of the letter of Oc¬ 
tober 25, 1932 from the plaintiff to the First Assist¬ 
ant Superintendent of Schools in which he indicates 
his dissatisfaction with the Comptroller’s ruling as 
to his prospective salary placement, for in spite of the 
fact that the phraseology of this letter will reveal no 
intention on the part of the plaintiff to obtain any¬ 
thing other than what he was rightfully entitled to 
and contains a suggestion as to a plan which might 
properly be adopted and which would conserve the in¬ 
terests of all involved, the fact that plaintiff should 
have seen fit to indicate any intention to protect an 
interest which he legitimately conceived himself as 
having, although followed by an express statement to 
the effect that no steps would be taken by him to con¬ 
test his salary placement, was held against him suffi¬ 
ciently to defeat the rights to which he was entitled 
and to violate the terms of an actual contract subse¬ 
quently made with him. 

The before outlined series of communications were 
followed by a specific offer of employment and accept¬ 
ance as evidenced by the two communications here set 
forth (R. pgs. 14-15): 

“February third, 1933. 

Mr. John W. Cromwell, 

Howard University, 

Washington, D. 0. 

My dear Mr. Cromwell: 

This is to advise you that this office is request¬ 
ing permission of the President of the United 
States to fill a position in the mathematics depart- 
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ment at the Dunbar High School, effective on or 
aliout February 13, 1933. We expect to hear from 
the President on or about February 13, 1933. 

The records of this office show that you are No. 
1 on the eligible list to teach mathematics. This 
office has the honor to offer you this appointment, 
provided the President of the United States au¬ 
thorizes the use of the salary for this purpose. 

Under the policy of the Board of Education and 
in keeping with the precedents already estab¬ 
lished, you would be placed at a salary of $2300 
per year. 

Please advise this office whether or not you ac¬ 
cept this offer under the conditions herein im¬ 
posed, to wit: the authorization of the President, 
and the annual salary of $2300. Please advise 
this office also the date on which we might expect 
you to report for duty. 

Very sincerely, 

G-. C. WiLKiNSOX, 

First Assistant Superintendent of Schools/* 
And, the reply from this petitioner: 

“February 6, 1933. 

Mr. Garnet C. Wilkinson, 

First Assistant Superintendent, 

Public Schools, D. C. 

My dear Mr. Wilkinson: 

Your letter of February third, 1933 offering me 
a position in the mathematics department at the 
Dunbar High School at a salary of $2300 per 
year, has been received. 

In answer I wish to say that I accept this of¬ 
fer, subject to the conditional authorization of 
the President, and will be able to report for duty 
March 1, 1933. 

Thanking you for your interest, I am. 

Very truly yours. 


John W. Cromweuu” 
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By reason of the possibility that some of the Jus¬ 
tices of this Honorable Court may not be fully ac¬ 
quainted with the workings of the school system in the 
District of Columbia, we call attention at this stage to 
the fact that Mr. Garnet C. Wilkinson, First Assist¬ 
ant Superintendent, Public Schools, District of Co¬ 
lumbia, is both by the creation of his position and the 
practice engaged in with respect thereto the Super¬ 
intendent of the Colored Schools. In this connection 
the tenor of the oifer of the position from the First 
Assistant Superintendent of Schools is to be noted, 
stating as it does that that office was seeking per¬ 
mission from the President of the United States to 
fill a position in mathematics and that office had the 
honor to offer this appointment to Mr. Cromwell, and 
suggesting that word of acceptance be sent to that 
office. The authority to thus act as the agent of the 
Board of Education is fully vested in the First As¬ 
sistant Superintendent of Schools in matters having 
to do with colored schools, and the acceptance of such 
an offer, we submit, was binding upon the Board of 
Education. With matters thus at the point of con¬ 
summation Mr. Cromwell was summoned to a con¬ 
ference with Mr. Wilkinson, First Assistant Super¬ 
intendent of Schools, in which a discussion was had as 
to the plaintiff's attitude tow’ard a lower salary place¬ 
ment and plaintiff at that time called attention to his 
letter of acceptance of the salary at the reduced fig¬ 
ure, specifically stating that he did not intend to bring 
suit and asking only that a review of his decision be 
sought from the Comptroller, indicating his willing¬ 
ness to be governed thereby and taking the position 
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that such a request for a word from the properly con¬ 
stituted authorities could not reasonahlv be ursred 
aj^ainst one. Not only did the First Assistant Super¬ 
intendent acciuiese in the right then in the plaintiff 
but himself called attention to the fact that the Rules 
of the Board of Education, in his opinion, put a 
vested right in the petitioner; in which connection 
Mr. Wilkinson stated, as quoted from the record (R. 

p. 16): 

<<# * * Rules of the Board of Educa¬ 

tion use the woi-d ‘may’ in connection with the 
reinstatement of teachers but that the courts had 
construed the ‘may’ to mean ‘shall’; and he stated 
that the positive act of placing petitioner's name 
on the eligible list, fi-om which appointments are 
mandatory, seemed in his opinion to have created 
a vested right in petitioner’s favor.” 

In this mandatory list, as the First Assistant’s letter 
of February 3, 1933 indicates for the position of 
teacher of mathematics the plaintiff’s name appeared 
as No. 1. 

Mr. Wilkinson then advised the plaintiff that a 
subsequent conference would be arranged between the 
Superintendent of Public Schools, Dr. Ballou, him¬ 
self, and the plaintiff, which was accordingly done, 
and to which conference the petitioner went accom¬ 
panied by his sister. Dr. Otelia Cromwell. Inquiry 
was made of the plaintiff as to why he desired his sis¬ 
ter to be present, whereupon his sister voluntarily 
withdrew from the conference. Here again the plain¬ 
tiff was questioned as to what his attitude was to be 
toward the reduced salary placement; as to whether 
he intended to sue; as to whether he was going to ask 
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the Comptroller to review his decision in this regard; 
and as to whether he intended asking the Board of 
Education to ask the Comptroller to review his de¬ 
cision. To all of this plaintitf replied that he did not 
intend to antagonize the School Board and he did not 
intend to contest the salary placement, and requested 
that he be given placement at the Miner’s Teachers 
College. Conceding that the plaintiff was an excellent 
classroom instructor, Dr. Ballou expressed his con¬ 
cern over alleged rumors that plaintiff had made 
caustic criticisms of the school policies, there being 
no specific word as to what the “caustic criticisms” 
were nor any indication, supportive of this general 
statement, other than the aforementioned comment 
made directly to the authorities as to his feeling as to 
salary placement, his position with respect thereto 
having been herein set forth. In spite of the fact that 
no charge of any kind was made against the plaintiff, 
nor could properly be, apparently this groundless 
opinion, conceived in the mind of the Superintendent 
of Schools, giving to the plaintiff no means of defense 
from its fanciful nature and its general character, and 
pitched as it was upon alleged undisclosed rumors, was 
sufficient to defeat the plaintiff in his attempt at re¬ 
instatement in the position to which he was entitled. 
No better evidence of the impossibility of the position 
in which the plaintiff was placed could perhaps be 
given than to refer to the action of the Board of Edu¬ 
cation, as of April 26, 1933, in approving the recom¬ 
mendation of the Superintendent of Schools, which 
recommendation will itself reveal the definite violation 
of the plaintiff’s rights, and in which tactics at least 
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two (2) members of the Board of Education (Mrs. 
McNeill and Mr. Gilligan) would not join. The recom¬ 
mendation, approved by the Board of Education, ap¬ 
pears on the minutes of the Board of Education in the 
following (R. p. 29): 

“Personnel. * * * 

1. The Case of Mr. Cromwell. The report 
that follows was approved by the Board, with 
Mrs. McNeill and Mr. Gilligan voting ‘No.’ 

April 26, 1933 

To the Board of Education 
of the District of Columbia. 

Ladies and Gentlemen: 

After consultation with the Personnel Commit¬ 
tee and other members of the Board of Educa¬ 
tion, after a conference with the applicant par¬ 
ticipated in also by First Assistant Superintend¬ 
ent Wilkinson, and in view of other pertinent facts 
and considerations, the Superintendent has 
reached the conclusion that the reinstatement of 
Mr. John W. Cromwell as a teacher in the high 
schools of Divisions X-XIII is not in the public 
interest. Accordingly the Superintendent does 
not contemplate recommending the reinstatement 
of Mr. Cromwell. 

Respectfully submitted, 

(Signed) Frank W. Ballou 

Superintendent of Schools. 

(Signed) J. Hayden Johnson 
(Signed) Geo. M. Whitwell 

Personnel Committee” 

The anomalous and contradictory position of the re¬ 
spondents, as taken in their answer to the cause now 
under consideration and as evidenced by the letter 
with its recommendations approved above will be im- 
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mediately apparent. It is urged in this cause that 
one of the reasons that the applicant was not reinstated 
was that the President withheld his authorization of 
the filing of this vacancy and that the Board thereafter 
abolished the position. Certain it is that the President 
could not approve a matter not submitted to him 
and the status of the record, as developed by the re¬ 
spondents’ own pleading (R. pgs. 39-4U) will show 
that this alleged ground is purely a camouflage. As 
of February 6, 1933 Mr. Cromwell accepted the posi¬ 
tion tendered him stating that he would be ready to 
report for duty on March 1, 1933. As of February 9, 
1933, the record shows that the President’s authoriza¬ 
tion was obtained. The conferences hereinbefore re¬ 
ferred to between the plaintiff and the First Assistant 
Superintendent of Schools and then between the plain¬ 
tiff and the Superintendent of Schools and the First 
Assistant Superintendent of Schools occurred sub¬ 
sequently and then the arbitrary action complained of 
by the plaintiff was indulged in. The suggestion is had 
that the incoming President of the United States, as of 
the 5th of March, 1933, he having been inaugurated on 
March 4, 1933, notified the Board of Education of the 
necessity of resubmitting the application for authority 
to fill this position; but had it not been for the arbi¬ 
trary and unwarranted action of the Superintendent 
the appointment would by that time hav’e been accom¬ 
plished and the plaintiff would have reported to work, 
March 1, 1933. Here all the elements of the contract 
had been fulfilled—the offer had been made subject on¬ 
ly to the acceptance of the $2300.00 salary and the 
authorization of the President. Mr. Cromwell’s letter 
of February 6, 1933 accepted the $2300.00 salary and 
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the President’s authorization was obtained as of Feb¬ 
ruary 9, 1933. Nothing remained to be done between 
that time and the 4th of March, 1933 when the new 
President of the United States was inaugurated except 
the required formality of appointment—^the contract 
was completed. This failure is equally as inexplain- 
able as the steps further suggested as being taken by 
the respondents’ pleadings for it is to be noted that 
the claim is made that as of March 24, 1933 a request 
was again submitted to the President for authoriza¬ 
tion to fill this position, and we yet find the Superin¬ 
tendent of Schools, through whom the request had to 
be submitted, stating in his communication of April 
26, 1933 that he “does not contemplate recommending 
the reinstatement of Mr. Cromwell.” There would 
seem to be but one answer to this and that is that if 
the request were made as of March 24,1933 for author¬ 
ization to fill the position that the name of Mr. Crom¬ 
well was not submitted, and that any failure of author¬ 
ization on the part of the President was, as urged by 
the plaintiff due solely to the arbitrary, unlawful, and 
unwarranted withholding of the plaintiff’s name by 
the Superintendent of Schools. And that brings us 
back to the text of the communication of the Super¬ 
intendent of Schools which the Board of Education 
approved. After the suggestion of the consultations 
had, in which as has been before set forth the only 
specific matter of discussion was the attitude of the 
plaintiff toward a reduced salary placement, concern¬ 
ing which the plaintiff definitely committed himself 
that he intended to take no step, the letter suggests 
that the Superintendent’s conclusion was based “in 
view of other pertinent facts and considerations.” 
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What defense can be interposed against such unsup¬ 
ported generalities made out of the presence of the 
person whom they affect? And then, from this un¬ 
tenable premise is drawn the conclusion that the re¬ 
instatement of Mr. Cromwell is “not in the public in¬ 
terest.” Why not in the public interest? It is to be 
remembered that this was not an application for ap¬ 
pointment but for reinstatement and for reinstatement 
by a person who not only had been a former school 
teacher but who according to the appraisal of the rat¬ 
ing officials of the Public School System had been an 
“Excellent” teacher. It is again to be remembered 
that the offer of reinstatement had come from the 
First Assistant Superintendent of Public Schools 
after a time that the attitude of Mr. Cromwell had 
been expressed as to his salary placement, and it is 
therefore fairly to be presumed, as righteousness and 
fair play would dictate, that this expression of an opin¬ 
ion as to the correctness of a ruling handed down by 
the Comptroller would certainly not interfere with an 
appointment to a position to which one was entitled by 
qualifications and by law. 

It would probably not be amiss to explain to the 
Court something of the nature of the position of the 
First Assistant Superintendent of Schools and it is 
well in this regard to quote from the legislation under 
the terms of which the position of the first assistant 
superintendent of schools is created: 

“There shall be two first assistant superintend¬ 
ents of schools, one white first assistant superin¬ 
tendent for the white schools, who, under the di¬ 
rection of the superintendent of schools, shall 
have general supervision over the white schools; 
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and one colored first assistant superintendent for 
the colored schools who, under the direction of 
the superintendent of schools, shall have sole 
charge of all employees, classes, and schools in 
which colored children are taught. The first as¬ 
sistant superintendent shall perform such other 
duties as may be prescribed by the superintendent 
of schools.” 

Coming from the First Assistant Superintendent of 
Schools in charge of colored schools the otfer of re¬ 
instatement had all of the sanction which could be 
given it and would not certainly not have been made 
if there were anything in the mind of that official, in 
sole charge of colored schools, that would make same 
not “in public interest.” What, indeed, is the public 
interest which would be prejudiced? Does the record 
indicate, even by fanciful inference, that there was 
anything which the plaintiff had done or might be ex¬ 
pected to do that would adversely affect the interests 
of anyone. Did the respondents act to protect a pub¬ 
lic interest or to cater to a private prejudice? And 
where, except through the Courts, is there any relief 
for a person thus shamefully treated? 

Suppose we seek an answer to the plain legal ques¬ 
tion as to whether the action of the Board of Educa¬ 
tion was lawful under the circumstances. The answer 
seems to be emphatically “No.” In the first place the 
action was in violation of its own Rules. We have 
heretofore listed the order in which appointments are 
required to be made and under the heading “Reap¬ 
pointments after Resignation,” we find the general 
requirements set forth in the following language: 

“Sec. 5.1. A former teacher in the Washington 
schools who has resigned for reasons satisfactory 
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to the superintendent of schools may be reinstated 
except as herein provided without an examination 
if he is within the age requirement, if his previous 
rating was ‘Excellent,’ and if not more than five 
years have elapsed since his resignation.” 

The plaintiff met all of the requirements here out¬ 
lined and there is no contention to the contrary. If 
the argument be made that it is presupposed that fail¬ 
ure to appoint may be justified for “cause”; it is re¬ 
spectfully submitted that in the instant case there is 
not the slightest pretense of cause shown; and the 
failure of the Superintendent to recommend plaintiff’s 
reinstatement could only have been justified had there 
been a failure on his part to meet the requirements 
outlined. The Board of Education, in instances where 
it has desired to do so, has “waived the Rules” having 
to do with those qualifications for reinstatement where 
it has sanctioned the reinstatement, but it is to be 
noted that there is no suggestion of a “Waiver of the 
Rules” in disqualifying this aiqfiicant who meets all 
the requirements and who is uniquely equipped for 
the position sought. 

The answer to the question of the legal soundness of 
the action of the Board of Education is an equally 
emphatic “No” when we peruse the communications 
between the First Assistant Superintendent of Schools 
and the plaintiff as of the respective dates of February 
3, 1933 and February 6, 1933, and are acquainted with 
the fact that of February 9, 1933 the President of 
the United States authorized this appointment. Here 
certainly was an offer and an acceptance of a con¬ 
tract, with all the incidents fully carried out, and the 
failure of appointment of the plaintiff in accordance 
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with the terms of this contract was a breach on the 
part of the Board of Education, for which this Court, 
we respectfully submit, should grant relief. 

It is here urged that subsequent action taken with 
respect to the alleged securing or attempted securing 
of authorization from the subsequently inaugurated 
President of the United States and the abolition of the 
position by the Board of Education allegedly as of 
June 14, 1933 were both camouflages and cover-ups as 
the record will reveal that no proper request for 
authorization was ever made to the President in¬ 
augurated as of March 4, 1933 and the authorization 
of the President in office at the time that the appoint¬ 
ment should have been made was obtained approxi¬ 
mately a month before the subsequent inauguration: 
and the position, if closed effective as of June 30,1933, 
was closed after classes for students came to an end 
and was opened the following September, with the 
opening of school, as the records will disclose. 

To suggest that the position was abolished is purely 
an attempt to support the groundless reason given by 
the Superintendent of Schools, and sanctioned by the 
Board of Education, as to why the plaintiff was not 
reinstated, for as the pleadings in the cause will in¬ 
dicate (R. p. 19) other instances occurred before this 
mandamus action was filed revealing vacancies to 
which this plaintiff might have been appointed, had 
the Board of Education been minded so to do. But on 
the contrary, the Board of Education made temporary 
appointments which were not justified by reason of the 
plaintiff’s eligibility and availability and the per¬ 
manency of the vacancies involved. Further in this 
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connection, the attitude of the Board of Education to¬ 
ward this plaintiff and their apparent set purpose to 
violate his rights in the premises is evidenced by their 
failure to comply with a communication sent them by 
counsel representing the plaintiff as of September 28, 
1935 (R. pgs. 19-20), which read as follows: 

“September 28, 1935 

The Board of Education, 

Franklin Administration Building, 

Washington, D. C. 

Attention of Mr. Garnet C. Wilkinson; 

Dear Sir: 

This office has been retained by Mr. John W. 
Cromwell to call to the attention of the Board the 
eligibility and availability of Mr. Cromwell for 
reappointment as teacher of mathematics in the 
Public School System of the District of Columbia. 
It is our understanding that there is a vacancy 
in this field and that an appointment is scheduled 
soon to be made. 

As to Mr. Cromwell’s fitness and qualifications 
the records of your office will themselves doubtless 
attest and will show that Mr. Cromwell has re¬ 
ceived the degrees of A. B. and A. M. and also has 
the distinction of being a certified public account¬ 
ant. Your record will further bear out the fact 
that at the time of his connection with the School 
System Mr. Cromwell was in the Group B salary 
class which rating was obtained by him as a re¬ 
sult of written and oral examinations in the sub¬ 
jects of his field and in education. It is further 
to be noted that the Principals of Dunbar High 
School where Mr. Cromwell was employed gave 
him uniformly high ratings. In other words it is 
my thought that Mr. Cromwell is not only eligible 
for this position but that his unique qualifications 
will without doubt recommend him to the Board 
of Education to fill this vacancy. 
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We shall greatly appreciate a word verifying 
the suggestions of this communication as to the 
appointment which is about to be made and also 
as to the attitude of the Board in the matter of 
Mr. Cromwell’s reappointment. 

Awaiting and soliciting your early response, we 
are. 

Very truly yours, 

Cobb, Howard, and Hayes 
By: George E. C. Hayes” 

Without extending the courtesy of a response to this 
communication the Board of Education proceeded to 
promote Mrs. Irene Miller Reid to the vacancy in the 
Miner’s Teachers’ College, to which position this 
plaintiif was eligible and entitled. It is here to be 
noted that Mrs. Reed’s appointment as contended for 
by the respondents was as the result of a competitive 
examination and same was in a subject for which the 
plaintiff held a license to teach, 3-A Mathematics. 
Emphasis may here be had upon the Rules of the 
Board of Education heretofore quoted which give the 
order in which appointments shall be made and which 
expressly set forth that a former teacher who has 
previously resigned and is eligible for reinstatement 
shall have priority over persons on eligible list as re¬ 
sult of passing competitive examination. We again 
quote from the Rules: 

Third: Former teachers who have previously re¬ 
signed from the Washington Schools, who 
are eligible under these Rules. 

Fourth: Persons on eligible lists as a result of 
passing competitive examination. 
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Legal Propositions Involved. 

Aside from the legal proposition as to the obliga¬ 
tion of the respondents under the contract created, 
the points to be urged are perhaps factual, but there 
is also well established in this jurisdiction recognized 
school procedure which the decisions uniformly bear 
out and which are controlling in this case. "We have 
cited the Rule promulgated by the respondents as the 
Rule to be operative in the case of “Reappointments 
after Resignation,” and as before stated these Rules 
are binding upon the Board of Education. This has 
been well settled and aptly put in the case of United 
States ex rel. Denny vs. Callahan, 54 D. C. Appeals 61, 
the language of which case we adopt: 

“While it may be conceded that the Board 
might exercise the power of appointment in any 
reasonable manner it might deem proper to adopt, 
it has ill its wisdom elected to exercise this power 
through certain rules and regulations which it has 
adopted and promulgated. Being empowered by 
the Act of Congress to make such rules and regula¬ 
tions, they must be deemed to have the force and 
elfect of law, unless they are in conflict with ex¬ 
press statutory provisions. In other words, they 
are binding upon the respondents in the matter 
of appointing and promoting teachers.” 

Quoting again from this case and using language 
the adaptability of which to the instant case will be 
immediately apparent, we find: 

“Under the Act of Congress of June 20, 1906, 
34 Stat. 316, the Board of Education is empowered 
to appoint all teachers on the recommendation of 
the Superintendent of Schools. The Superintend¬ 
ent, it is conceded, is controlled by the Rules of 
the Board of Education in making such recom¬ 
mendations.^’ (Italics ours.) 
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Is the Superintendent in this cause controlled by the 
Rules of the Board of Education, the terms of all of 
which have been met, or is he rather supported in 
arbitrary action on his part, without any expressed 
justification. 

It is further a conceded point that Mr. Cromwell 
was first on the mathematics list and that a vacancy 
existed for that is set forth in the communication from 
the First Assistant Superintendent of Schools offering 
the position, his language being: 

“The records of this office show that you are 
No. 1 on the eligible list to teach mathematics.” 

And in answer to this comes the quoted portion 
from the case of Denny vs. Callahan, 54 D. C. App. 61, 
taken from the syllabus: 

“Under its rules, the Board of Education of 
the District of Columbia held without any discre¬ 
tion as to the appointment of the teacher whose 
name is at the head of the eligible list.” 

Here we have not only an instance of the applicant 
being at the head of the eligible list but of his name 
being sent to the President for authorization upon his 
acceptance of the position offered him and then held up 
from appointment without any legitimate reason 
therefor. And again, in order that the shallowness of 
the words of the Superintendent of Schools may be 
measured we quote from his own words in the meet¬ 
ing of the Board of Education at a time when this 
plaintiff’s interests were not involved. The Minutes 
of the Board of Education, September 18, 1935, quote 
the Superintendent of Schools, the same Dr. Ballou, 
as saying: 



“No matter how many cases were waiting judg¬ 
ment by the Board of Examiners, we have never 
in fifteen years held up appointments to fill va¬ 
cancies when they occurred. No other course of 
procedure is possible under the circumstances. 
Number one on Ike list has certain rights. If ice 
delay, under the rules, to employ someone else 
qualified for appointment or reinstatement, I think 
number one on the list could mandamus at once.’^ 
(Italics ours.) 

The “certain rights” to which “Number one” is 
entitled are what the plaintiff here seeks. The delay, 
under the rules, was one chargeable here directly to 
the Superintendent, and by the inference of his own 
words the mandamus against him should prevail; and 
indeed against the Board of Education, who sanctioned 
his unauthorized delay and improper failure to rein¬ 
state the plaintiff. 

The additional legal point attempted to be made by 
the respondents to the effect that the y^laintiff is guilty 
of laches, we respectfully submit is without merit. 
Plaintiff calls attention to the fact that there is no 
statutory period covering the time in which this man¬ 
damus action should have been brought, but that rather 
diligence in bringing the cause of action is measured 
by the circumstances in the individual cases and the 
plaintiff avers that the circumstances surrounding this 
case and the actions of the defendants are and were of 
such character as definitely to negative any laches on 
the part of this plaintiff. In this connection the only fix¬ 
ed period was a five year period in which application 
for reappointment had to be made and the application 
was made well within that period; and from that time 
forward the Board of Education had before it the 
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plaintiff’s application and was apprised of his eligibili¬ 
ty and availability and the step to be taken was one 
incumbent upon them and not upon the plaintiff. Any 
argument of the respondents advanced to the con¬ 
trary notwithstanding a perusal of the authorities will 
reveal that what is considered a reasonable delay is a 
relative question depending upon the facts in the in¬ 
dividual cases as a few citations will demonstrate. 

“Delay of nearly four months, after another 
was appointed by a village to the position peti¬ 
tioner had held before appl^dng for mandamus to 
be restored to the position is not such as to pre¬ 
clude relief.” 

Cooper vs. Paris, 130 N. Y. S. 1043. 

“A delay of thirteen (13) months by a police 
officer, unlawfully discharged by the mayor, before 
instituting proceedings to compel his reinstate¬ 
ment, did not amount to laches, where he acted on 
the assumption that proceedings by other officers, 
removed at the same time, for reinstatement would 
settle the questions at law, and where the proceed¬ 
ings were brought fifteen days after the order of 
reinstatement in the other proceedings.” 

State vs. Duncan, 47 Mont. 447, 133 Pac. 109. 

“Where a teacher’s contract had been duly 
signed on June 29, but the board of education re¬ 
fused to allow her to enter into the performance 
of her contract on September 10, institution of a 
suit in mandamus on October 15 to compel the 
secretary to sign and file her contract was not 
barred by laches.” 

State vs. Harrison County Board of Educa¬ 
tion, 120 S. C. 183. 

“Where a police officer seeking mandamus to 
compel reinstatement, had persisted in asserting 
his rights ever since his illegal discharge, and 
never waived or abandoned his claim, he was not 
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guilty of laches defeating an application for man¬ 
damus within a year after discharge.” 

Xelson vs. Baker, 228 Pac. 916. 

And under the same heading of cases not involving 
an unreasonable delay in the matter of laches, we find 
listed the following all of which bear out the fact that 
there is no arbitrary time element or standard but 
that the facts involved in the individual cases are the 
controlling elements: 

Bunch vs. U. S. 2 52 Fed. 673. 

U. S. vs. Ottawa Auditors, 28 Fed. 407. 

Hill vs. Boston, 193 Mass. 569, 79 N. E. 825. 

In re: Hohorst, 150 U. S. 653. 

People vs. Johnson, 161 App. Div. 625. 

It is to be taken into consideration in a case of this 
tjTDe that there is the possibility of correction of the 
error complained of by appointment or reinstatement 
without the intervention of the Courts and it is only 
natural with the initiative to be taken by the respond¬ 
ents that the plaintiff would delay taking steps through 
the Courts as long as was consistently ])ossible, par¬ 
ticularly is that true in the instant case when the very 
thing urged fatally against him was the mere possibili¬ 
ty of Court action, even though he denied any inten¬ 
tion to take such steps. The underlying principle in 
these cases that the facts determine the existence of 
any laches may be here relied upon as showing that the 
plaintiff has acted sufficiently seasonably as not to be 
barred from the relief to which he is entitled. 

Every adjudicated case in this jurisdiction will 
demonstrate that there is nothing to stop the Board 
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of Education from complying with the granting of 
such relief as the Courts may determine a successful 
petitioner entitled to. Notably in this regard, in the 
case of U. S. ex rel. Denny vs. Callahan, 54 App. D. 
C. 61, the teacher appointed kept her position and 
another position was found for Miss Denny two (2) 
years after the original position had been filled. In 
the case of Whitwell et al. vs. United States ex rel. 
Selden, 61 App. D. C. 169, appealed by the Board of 
Education, but affirmed by this Court, Mrs. Selden re¬ 
turned to her original position two (2) years after 
she instituted mandamus proceedings, and another 
place was found for the teacher who had been ap¬ 
pointed in Mrs. Selden’s place. 

The law, the equities, the precedents all require the 
reversal of the decision of the District Court of the 
United States for the District of Columbia, and that 
relief is respectfully sought. 

Respectfully submitted, 

James A. Cobb, 

Peery W. Howard, and 
George E. C. Hayes, 

Attorneys for the Appellant. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

January Term, 1938 
No. 7105 


UNITED STATES OF AMERICA on the Relation of 
JOHN W. CROMWELL, Appellant, 

vs . 

MARION WADE DOYLE, President, Board of Education, 
District of Columbia, et . al ., Appellees. 


BRIEF OF APPELLEES 


STATEMENT OF THE CASE 

The appellant, John W. Cromwell, as petitioner in the Dis¬ 
trict Court brought a mandamus proceeding to compel the 
respective respondents, as members of the Board of Education 
and ofl&cials of the Public School System, to appoint the pe¬ 
titioner to a position of teacher of mathematics in the colored 
high schools of the District of Columbia. The respondents 
answered the petition filed herein, to which answer the peti¬ 
tioner filed a replication and joinder of issue. To the repli¬ 
cation the respondents demurred and to the joinder of issue 
filed a motion to strike out the same. Upon hearing and 
argument on the demurrer and motion to strike out the joinder 
of issue, the District Court sustained the demurrer and granted 
the motion to strike and entered an order dismissing the peti¬ 
tion. From that judgment the petitioner has appealed to this 
court. 
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The material facts are: John W. Cromwell resigned as a 
teacher of mathematics. 3B, October 31. 1930 (R. p. 6) and 
applied for reinstatement under date of June 21, 1931, where¬ 
upon his name was placed on the eligibility list (R. p. 9). 

On July 22, 1932 the Assistant Superintendent in charge 
of colored schools wrote to Mr. Cromwell advising of his inten¬ 
tion to place his name before the Superintendent with the 
hope of recommendation for appointment, to which Mr. Crom¬ 
well replied advising of his availability. (R. pp. 10, 11.) 

Under date of August 1, 1932 the Assistant Superintendent 
in charge of colored schools wrote Mr. Cromwell that the 
President of the United States was withholding his approval 
of the filling of the position and advising that he could not 
recommend Mr. Cromwell for appointment until September. 
1932. 

Again, on October 10. 1932 the Assistant Superintendent 
in charge of colored schools advised Mr. Cromwell that per¬ 
mission was being requested of the President to fill the posi¬ 
tion and inquired if Mr. Cromwell would be available, invit¬ 
ing his attention to the Comptroller General’s ruling on ap¬ 
pointments. Mr. Cromwell replied that he was not satisfied 
with the Comptroller General’s ruling and in case of reap¬ 
pointment would be sure to test it. (R. pp. 13, 14.) 

The President’s authorization to fill the position was ob¬ 
tained on October 17, 1932 and under date of October 25, 
1932, the Assistant Superintendent in charge of colored schools 
again wrote to Mr. Cromwell inquiring if he was interested 
under the circumstances of the Comptroller General’s ruling. 
In a letter of the same date Mr. Cromwell replied that it was 
inconvenient for him to report for several months and waived 
this appointment and any similar one coming during this 
semester. (R. p. 13.) 

Under date of February 3, 1933, the Assistant Superintend¬ 
ent in charge of colored schools advised Mr. Cromwell that 
the Board of Education was filing another request with the 
President of the United States to fill a position in the mathe¬ 
matics department at the Dunbar High School and offered 
to place his name before the Superintendent, reminding him 
of the Comptroller General’s ruling. Under date of February 
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0. 1933 Mr. Cronnvell advised that he accepted this offer and 
would be able to report for duty on March 1, 1933. (R. pp. 
14. 15.) 

On February 9, 1933 the President’s authorization to fill the 
position was obtained and under date of February 13, 1933, 
the Assistant Superintendent in charge of colored schools 
wrote to Mr. Cromwell inviting him to call at his office for 
a conference. Mr. Cromwell responded and a conference was 
held on February 14, 1933. The Assistant Superintendent 
reported the facts developed by this conference to the Super¬ 
intendent on February 15, 1933 and they were in turn re¬ 
ported to the Personnel Committee of the Board of Education. 
(R. p. 39.) 

On March 5, 1933, the Board of Education was notified by 
the President of the United States, who had been inaugu¬ 
rated on the preceding day, that authorization to fill the posi¬ 
tion would have to be resubmitted to the newly-inaugurated 
President before appointment could be made. (R. p. 39.) 

Meanwhile, the Personnel Committee of the Board of Edu¬ 
cation considering Mr. Cromwell’s application on March 15, 
1933 directed the Superintendent and the Assistant Super¬ 
intendent in charge of colored public schools, to investigate 
further and report with recommendation to the Board of 
Education, through the Personnel Committee. In compli¬ 
ance with this instruction a conference was held with Mr. 
Cromwell on March 20, 1933. (R. p. 39.) 

On March 24. 1933 the Board of Education again requested 
the President of the United States for authorization to fill 
the position. (R. p. 39.) 

On April 5, 1933 the Superintendent and Assistant Super¬ 
intendent in charge of colored public schools filed their report 
of their conference with Mr. Cromwell with the Personnel 
Committee and on April 26, 1933 the Board of Education 
approved the report of the Personnel Committee, which com¬ 
mittee in turn had approved the report submitted by the 
Superintendent, in part, as follows: 

“That the reinstatement of Mr. John W. Cromwell 
as a teacher in high schools of Division X-XIIl is not 
in public interest. Accordingly the Superintendent 
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does not contemplate recommending the reinstatement 
of Mr. Cromwell.” 

The President of the United States having continuously 
withheld his authorization and approval to fill this position as 
teacher of mathematics, the Board of Education on June 14. 
1933, abolished the same. 

No further action was taken in this matter until on October 
31. 1935, a period of two years and six months after the Board 
of Education had declined to reinstate Mr. Cromwell, the pe¬ 
tition for a rule to show cause and writ of mandamus was 
filed in the District Court of the United States for the District 
of Columbia. 


ARGUMENT 

The record clearly shows that the Board of Education and 
the officials of the public school system were both diligent 
and anxious to effect the reinstatement of Mr. John W. Crom¬ 
well as a teacher of mathematics in the colored public high 
school. It was he who complained about and protested the 
Comptroller General’s ruling; it was he who questioned the 
conditions attending the reinstatement; it was he who de¬ 
clined the first nomination and stated it would be inconven¬ 
ient for him to report for several months and that he would 
be sure to test the Comptroller General’s ruling in the event 
of his reinstatement. 

The Board of Education could reinstate the appellant only 
in accordance with the rulings of the Comptroller General: 

In Re: Mrs. Page T. Kirk, 14 Comp. Gen. 748. 

“ W. H. Boswell, 15 Comp. Gen. 357. 

“ “ James T. Flynn, 10 Comp. Gen. 546. 

In District oj Columbia v. Smith, 63 Appeals D. C. 363, 
where a member of the Fire Department, earning a basic sal- 
ar>’ and automatic increases due to the length of service, re¬ 
signed and later accepted a reappointment at the basic salary, 
entered a suit in the Municipal Court of the District of 
Columbia to recover the difference between the salar>' claimed 
by him ($2,400) and the basic salary allowed him by the 
Commissioners (81,900), this Court, in reversing the judg- 
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meiit of the Municipal Court in favor of Smith, stated on 
page 364: 


“In our opinion the second appointment of Smith 
as a private in the service should be considered as an 
original appointment under the act and entitled him 
to a salary of $1,900 a year for the first year’s service 
under such appointment with the right to automatic 
increases of $100 per year according to the provisions 
of the act. * * * 

***** 

“The automatic annual increases in pay of privates 
commencing with the first year of their service were 
evidently designed to encourage the appointee to re¬ 
main continuously in the service in order to acquire 
greater knowledge, skill, and reliability by experience. 
It was not the congressional purpose to establish a 
promotion which might be available to the appointee 
if he retired from the service, and for an indefinite 
period remained entirely out of it, but later returned 
to it. It seems obvious that in such case the return¬ 
ing fireman should be considered as entering upon a 
new term and be entitled only to the automatic in¬ 
creases thereafter accruing to him under the act.” 

It is contended, on behalf of the appellant, that his accept¬ 
ance of the offer of the First Assistant Superintendent in 
charge of Colored Schools to nominate him for appointment, 
created a contract, and the failure of the Board of Educa¬ 
tion to appoint him in accordance therewith constituted a 
breach of the same. With this contention, we cannot agree, 
and urge that such is untenable, for the reason that while 
the appellant’s name was number one on the eligibility list, 
he occupied the identical position of one who had merely 
passed the educational tests, which is only one step in determ¬ 
ining his professional qualifications. It was not only the 
prerogative but the duty of the Superintendent of Schools, 
when on February 3, 1933 it was known that there would 
shortly be a vacancy in the mathematics department at the 
Dunbar High School, and the appellant was about to be 
nominated for the position, to interview and inquire into his 
qualifications, protestations, alleged caustic criticisms and his 
true intent and purpose in accepting the nomination. The 
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knowledge gained by the Superintendent in an investigation 
of this sort is indispensable to the proper guidance of the 
Board of Education, and a condition precedent, to their selec¬ 
tion and election of a teacher. It is the Board of Education 
which under the Act of Congress of June 20, 1900 (D. C. 
Code, 1929, Title 7, Sec. 2). is empowered to appoint all teach¬ 
ers on the recommendation of the Superintendent of Schools. 

Was not the Appellant afforded every opportunity to 
qualify? Two hearings were held, the first by the Assistant 
Superintendent in charge of Colored Schools, and the second 
at the direction of the Personnel Committee, by the Super¬ 
intendent and the Assistant Superintendent in charge of 
Colored Schools, after they had received and considered the 
first report. 

It was while this inquiry and investigation was being made 
that the newdy elected President of the United States had 
been inaugurated and taken office and had required the 
Board of Education to resubmit their request to make this 
appointment. The President's authorization was not given 
to fill this position and consequently it was, of necessity, 
abolished. 

The appellant did nothing to assert his claim for rein¬ 
statement from April 2G. 1933 until he filed his complaint 
in the District Court of the United States for the District of 
Columbia on October 31, 1935. a period of two years and six 
months, and is therefore, by the lack of diligence on his 
part, guilty of laches. 


I 

The appellant is not entitled to the relief prayed. 

The Superintendent has not recommended his appoint¬ 
ment and the Board of Education declined to appoint him. 

The Act of Congress approved June 20, 1906, 34 Stat. 317, 
Section 2, provides: 

“No appointment, * * * shall be made by the Board 
of Education, except upon the written recommendation 
of the Superintendent of Schools." 
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It affirmatively appears that the Superintendent not only 
(lid not recommend, but on the contrary reported that the 
reinstatement of Mr. Cromwell would not be in the public 
interest and he therefore did not contemplate recommending 
him for reinstatement. 

Whit well ct al v. U. S. ex rel Selden, 61 Appeals, D. C. 169. 

Blair et al v. U. S. ex rel Heilman, 45 Appeals D. C. 353. 

In accordance with Section 4, Article 5, Chapter 1 of the 
rules of the Board of Education, which provides, that 

“The Committee on Personnel shall have general 
supervision over all matters of policy affecting the 
employees of the Board of Education. Nominations 
made by the Superintendent of Schools for the appoint¬ 
ment of candidates to and recommendations for pro¬ 
motion or the reduction of employees from super¬ 
visory and administrative positions shall be made to 
the said committee and shall be transferred to the 
Board at the next meeting with recoimnendations as 
to approval or disapproval,” 

this report by the Superintendent was made to the Committee 
on Personnel, which required further investigation and an 
additional conference with Mr. Cromwell, and then approved 
the recommendation of the Superintendent, forwarding it to 
the Board of Education, which in turn approved both reports 
on April 26, 1933. 

In U. S. ex rel Nolle v. Hoover, 31 Appeals D. C., at page 
317 it is stated: 

“It is immaterial if the superintendent, as indicated 
by one of his letters, had recommended the retention 
of the relator on the teaching force. There was noth¬ 
ing to prevent him from changing his mind and recom¬ 
mending her dismissal, as was done. There is nothing 
in the statute that makes the recommendation of the 
superintendent binding upon the board. The board 
may refuse to indorse his recommendation. It is not 
required to elect or dismiss a teacher because he has 
so recommended. The recommendation is only a basis 
for action by the board. It is not controlling upon 
it. * * *” 

Continuing, it is state (page 318): 

“There is every reason why a teacher should not be 
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appointed or dismissed except upon the recommnda- 
tion of the superintendent. The superintendent is 
ex officio a member of the board. He was undoubtedly 
placed in this position in order that he mipht be present 
at the meetings of the board and advise it of the con¬ 
dition of the schools, the qualifications of the teachers, 
and to make recommendations from time to time look¬ 
ing to the improvement of the schools. The statute 
does not contemplate that the board shall convert 
itself into a court to try the questions involved in 
these recommendations before passing upon the same. 
The statute, in broad terms, places the general control 
of the schools within the board. To hold that, before 
a teacher could be dismissed from the service for lack 
of professional qualifications, specific charges must be 
filed and trial had. counsel present, and witnesses 
examined, would convert the board into a quasi judicial 
body, and. to a large extent, limit it in the exercise 
of its administrative discretion. We cannot conceive 
of Congress intending to inaugurate such a system. 

“As to new teachers, the recommendation of the 
superintendent is a condition precedent to their election 
by the board. The knowledge gained by the superin¬ 
tendent in supervising the examination of a new teacher 
is deemed indispensable to the proper guidance of the 
board. But the mere ability of an applicant to pass 
the examination, while sufficient to procure a position 
in the schools, is only one step in determining the pro¬ 
fessional qualifications of a teacher. The superintend¬ 
ent, after such employment, has especial opportunity 
to study the work of the teacher in the class room, and 
form an opinion as to his or her general qualifications. 
C'ongress, in its wisdom, recognizing the superior op¬ 
portunity thus afforded the superintendent, provided 
that, before a teacher should be dismissed from the 
service, the board should have the recommendation 
of the superintendent to that effect. This applied to 
teachers in the service at the date of the passage of 
the act as well as to those subsequently employed.” 

On page 320, it is stated: 

“It is proper that, before the board acts, the judg¬ 
ment of the superintendent should be consulted. He is 
charged with the duty of passing upon the qualifica¬ 
tions of teachers, both before and after employment. 
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If the dismissal of a teacher is. in every instance, to be 
made the subject of judicial inquiry, the discretion of 
the superintendent and the board in the appointment 
of a teacher may. with equal propriety, be subjected 
to a similar inquiry. In short, respondents would be 
shorn of all the discretionary power usually belonging 
to such officers, and which, we think, is clearly vested 
in them by the terms of this act. 

“We conceive it to be the duty of the court to con¬ 
strue this statute liberally, so as to give the board as 
broad discretion as possible in carrying out its objects. 
Public policy demands that, in the management and 
control of the public schools, final administrative au¬ 
thority shall be somewhere vested. Here, it is vested 
in the board of education of the District. It is not 
the duty or prerogative of the courts to interfere by 
writ of mandamus with the board in the exercise of its 
discretion in matters pertaining to the control and 
management of the public schools of the District, un¬ 
less there is such a gross abuse of discretion as amounts 
to a total lack of authority to act.’’ 

In U. S. ex rel Denney v. Callahan, 54 Appeals D. C., at 
page G3, the Court said: 

“Under the Act of Congress of June 20, 1906, 34 
Stat. 316, the board of education is empowered to ap¬ 
point all teachers on the recommendation of the super¬ 
intendent of schools. The superintendent, it is con¬ 
ceded, is controlled by the rules of the board of educa¬ 
tion in making such recommendations. While it may 
be conceded that the board might exercise the power 
of appointment in any reasonable manner it might 
deem proper to adopt, it has in its wisdom elected to 
exercise this power through certain rules and regula¬ 
tions which it has adopted and promulgated. Being 
empowered by the act of Congress to make such rules 
and regulations, they must be deemed to have the force 
and affect of law, unless they are in conflict with ex¬ 
press statutory provisions. In other words, they are 
binding upon the respondents in the matter of appoint¬ 
ing and promoting teachers.” 

II 

The Court will take judicial notice that the Honorable 
Franklin D. Roosevelt became and was inaugurated President 
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of the United States on March 4. 1933 and as President of the 
United States was, according to the provisions of the Act of 
Congress approved June 30, 1932, popularly called “The 
Economy Act” more particularly by Section 202 to authorize 
and approve the filling of vacanicies occurring in the Gov¬ 
ernment of the United States and the Government of the 
District of Columbia, and that it affirmatively appears from 
the pleadings filed herein that the Board of Education was 
required to resubmit its application for permission to fill the 
vacancy then occuring at Dunbar High School and that said 
permission and authorization was withheld and was never 
given by the President of the United States. Consequently, 
the Board of Education could not appoint the petitioner. 

Ill 

The petitioner has been guilty of laches. It appears from 
the petition that he did nothing to assert his rights from April 
26, 1933 until he filed his complaint in the Court below on 
October 31, 1935, a period of two years and six months later. 

The case of Arant v. Lane, 249 U. S. 367 is decisive of the 
question here presented. There an employee of the Govern¬ 
ment in the Classified Civil Service was illegally removed 
from office. Nearly two years after his removal he filed a 
petion for writ of mandamus to compel the Secretary of 
Interior to reinstate him. The Secretary answered the peti¬ 
tion, to which answer Arant demurred. It was contended on 
behalf of the Secretary that the petition showed upon its face 
that Arant had been guilty of laches and that the demurrer 
searched the record reaching back to the pleading first in fault. 
The courts below sustained this contention, overruled the de¬ 
murrer and dismissed the petition. On appeal the Supreme 
Court of the United States affirmed this action, saying: 

“This court has lately said that while mandamus is 
classed as a legal remedy, it is a remedial process which 
is awarded, not as a matter of right, but in the exercise 
of a sound judicial discretion and upon equitable prin¬ 
ciples, Duncan Townsite Co. v. Lane, 245 U. S. 308. It 
is an extraordinary remedy, which will not be allowed 
in cases of doubtful right, Life and Fire Insurance Co. 
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V. Wilson, 8 Pet. 291, 302, and it is generally regarded 
as not embraced within statutes of limitation applica¬ 
ble to ordinary actions, but as subject to the equitable 
doctrine of laches. Chapman v. County of Douglas, 
107 U. S. 238, 355; Duke v. Turner, 204 U. S. 623, 
628. 


***** 

“When a public official is unlawfully removed from 
office, whether from disregard of the law by his superior 
or from mistake as to the facts of his case, obvious 
considerations of public policy make it of first import¬ 
ance that he should promptly take the action requisite 
to effectively assert his rights, to the end that if his 
contention be justified the Government service may 
be disturbed as little as possible and that two salaries 
shall not be paid for a single service. 

“Under circumstances whidfi rendered his return 
to the service impossible, except under the order of a 
Court, the relator did nothing to effectively assert his 
claim for reinstatement to office for almost two years. 
Such a long delay must necessarily result in changes 
in the branch of the service to which he was attached 
and in such an accumulation of unearned salary that, 
when unexplained, the manifest inequity which would 
result from reinstating him renders the application of 
the doctrine of laches to his case peculiarly appropriate 
in the interests of justice and sound public policy. 

“In this conclusion we are in full agreement with 
' many state courts in dealing with similar problems. 
McCabe v. Police Board, 107 Louisiana. 162; Btone 
V. Board of Prison Commissioners, 164 Kentucky. 
640; Connolly v. Board of Education, 99 N. Y. Supp. 
737, and cases cited; Clark v. City of Chicago, 233 
Illinois. 113.” 

It will be noted that in the Arant case the Supreme Court 
cited with approval the case of “Connally v. Board of Educa¬ 
tion, 99. N. Y. Supp. 737, and cases cited.” Among the cases 
cited in the Connolly case are People, ex rel Young v. Collins, 
6 App. Div. 467; 31 N. Y. Supp. 698, and People ex rel Croft 
v. Keating, 49 App. Div. 123; 63 N. Y. Supp. 71. In the 
former of these cases it was held that four months, and in 
the later of these cases, it was held nine months delay con¬ 
stituted laches. 
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In the case of Nicholas v. United States, 257 U. S, 71, 
Nicholas was removed from the Classified Civil Service of the 
United States in violation of the Civil Service Act. Three 
years after his removal he brought suit in the Court of Claims 
to recover his salary. In holding Nicholas was guilty of laches 
the Court said: 

“It must be remembered that we are dealing with 
the discharge of public duties which it is important 
shall be carried on regardless of the personnel of those 
who discharge them. While one inducted into office 
or 'public employment is entitled to the privileges or 
emoluments thereof, until legally separated therefrom, 
he is not absolved from the duty of diligence upon his 
part in the assertion of his right to the office, or to the 
compensation attached thereto. Public policy requires 
that the Government shall be seasonably advised of 
the attitude of its officers and employees attempted 
to be displaced 'when they assert illegal removal or sus¬ 
pension as a basis for the recovery of the office or its 
emoluments. This is necessary in order that proper 
action may be taken in the public interest, as well as 
that which is required to vindicate the rights of one 
wrongfully removed from the public service.’’ (Under¬ 
scoring ours.) 

For these reasons, it is respectfully submitted that the 
judgment of the low’er court was correct and should be 
affirmed. 


Elwood H. Seal, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
T. Gillespie Walsh, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellees. 






